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ALBERT FRIED, JR., ALBERT FRIED 
& CO., and THE NEW YORK STOCK 
EXCHANGE, INC., 


NOTICE OF APPEAL 
Defendants. 
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NOTICE IS HEREBY GIVEN that Clyde H. Cutner, 
plaintiff above-named, hereby appeals to the United 
States Court of Appeals for the Second Circuit from 
the order dated and entered June 18, 1976 which denied 
plaintiff's motion for an Order permitting the late filing 
of an amended complaint and dismissed with prejudice the 
action herein for failure to prosecute and for failure to 
comply with the Order of the Court as to the time within 
which an amended complaint could be filed. 

Attached hereto as Exhibit A are the names and 


addresses of the attorneys of record for each party. 


Dated: New York, New York 
July 14, 1976 
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Attorenys for the New York Stock 
Exchange, Inc., 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


rv 
CLYDE H. CUTWER 73 Civ.ad 7] 
Individually and on behalf of all 
others similarly situated 
Plaintiff, 
‘= against - 


ALBERT FRIED, JR. COMPLAINT 
ALBERT FRIED & CO. CLASS ACTICN 


and 
THE NEW YORK STOCK EXCHANGE, INC. 


Defendants. JURY TRIAL DEMANDED 


-— weer er Pee ee HE 


COUNT I 
Jurisdiction, Venue And Nature Of Action 


1. This Court has jurisdiction of this action under 
Section 27 of the Securities Exchange Act of 1934 (“Exchange 
Act"), as amended, 15 U.S.C. §78aa, and 28 U.S.C. §§ 1332 


and 1337. 


2. Plaintiff brings this action under and pursuant 
to Sections 10(b) and 11(b) of the Exchange Act, 15 U.S.C. 


$78} (b) and 78k(b), respectively, and Rules 10b-5 and 1lb-1 


(17 C.F.R. 240.10b-5, 17 C.F.R. 240.11b-1, respectively), 


promulgated pursuant to Sections 10(b), 11(b) and 23 (a) 
of the Exchange Act (15 U.S.C. §§78j, 78k and 78w, 


respectively). 


3. The matter in controversy exceeds the sum of Ten 


om, 


Thousand Dollars ($10,000.00), exclusive of costs and 


interest. 


4. Venue is proper in this judicial district under 
Section 27 of the Exchange Act, 15 U.S.C. §78aa and 28 


U.S.C. §§1391(b) and (d). © 


5. Plaintiff Clyde H. Cutner is an individual citizen 
of the Commonwealth of Pennsylvania residing at 226 S. 
Ritleulouse Syguace, Philadelphia, Pennsylvania and on 
Dezember 22, 1972 was the beneficial and record owner of 


4100 and 3400 shares, respectively, of Skyline Corporation. 


6. Plaintiff brings this action on behalf and as 


representative of the class as defined below. 


7. Defendant Albert Fried, Jr., (hereinafter Fried) 


is an individua. citizen of the State of New York, engaged 


in business as a stockbroker at 91 Hudson Street, New York, 
New York, is a member of the New York Stock Exchange, and 
is registered therewith as the "Specialist" in Skyline 


Corporation market trading. 


8. A "registered specialist" is one authorized 
by a national stock exchange with which he is registered 
to perform twc basic functions with respect to his 
specialty stocks: As a broker, he ecdcakes orders for- 
_wardea to him by other exchange members, which are noted 
in his specialist "book" and for which he receives a 
part of the total commission paid by customers for the 
execution of their orders; as a dealer, he buys and sells 
for his own account for the purpose of providing reasonable 
price continuity from transaction to transaction by 
euenins out temporary digsavceias between public supply 


and demand. 


S. Defendant Alber’ Fried & Co. (hereinafter Fried 
Company), a stock brokerage firm with its principal place 
of business at 91 Hudson Street, New York, New York, 
employs defendant Fried in his capacity as Specialist 
and is iia Sigoeecen specialist firm in Sky’.ine Garpare 


ation market trading on the New York Stock Exchange. 


10. Defendant New York Stock Exchange (hereinafter 


NYSE) is a New York not-for-profit corporation and is a 
“registered national securities ‘aalanae as defined by 
$6(a) of the Securities Exchange Act of 1934, 15 U.S.C. 
$78£(d), with its pchentans place of business a‘: 11 Wall 


Street, New York, New York. 


= ae, 


11. Skyline Corporation is a corporation engaged 
in th business of manufacturing and selling mobile 
homes and.related products. Its shares are listed and 


traded on the NYSE. 


~ 


12. Defendants, in connection with the unlawful 
acts, conduct and conspiracy charged herein, directly 
or indirectly, used the means and instrumentalities of 


interstate commerce and of the mails and the facilities 


of a national stock exchange. 


Class Action Allegations 


13. This suit is properly maintained as a class 
action under Rules 23(b) (1) (A) and (B) and 23(b) (3) of 


the Federal Rules of Civil Procedure. 


14. The plaintiff class consists of all individuals, 
firms, partnerships, corporations and other entities 
other Peer ty eee who owned shares in Skyline Cor- 
poration at 12:11 p.m. Friday, December 22, 1972 and who 
suffered damage as a result of Pare onee acts conduct, 


combination and conspiracy hereinafter alieged. 


15. The number of members of the class is not 
presently knowa to plaintiff but is believed to exceed 
11,000. 
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16. Plaintiff is an adequate representative of the 
class because his interest is the same as all members 
thereof, he will fairly and adequately protect the in- 
terests thereof and he is represented by able counsel 

ccpaperienced in class actions brought under the securities 


and other federal laws. 


17. The defendants are citizens of the Southern 
District of New York and the actions Dy defendants con- 
stituting the violations hereinafter alleged took place 
in The Southern District of New york, making concentration 


of the litigation in this forum desirable. 


18. The interest in the litigation is common to all 
members of the plaintiff class and all members are capable 
-of identification and direct notice through Skyline Cor- 


poration and defendant Fried Company. 


19. The questions of fact and law common to the 
members of the plaintiff class include, among others, 
the following: 
(a) Whether defendants engaged in acts and con- 
@uct in violation of Sections 10(b) and 11(b) of the 
Exchange Act, Rules 10b-5 and 1ib-l promulgated thereunder 
and Rule 104 of the NYSE. 


(>) Whether the acts of defendants con- — 


of the Exchange Act and of Rule 10b-5 promulgated 
thereunder. , 

(e) Whether defendant NYSE established 
adequate rules in its governance of Specialists as 

.Mandated by Rule 11lb-1 (a) (2). 

(ad) Whether defendants were negligent in 
the discharge of the legal duties and obligations, re- 
lating to regulating the trading market in Skyline, 


owed to plaintiff and to each member of plaintiff case. 


‘ 20. The aforesaid questions of law and fact are 
common to the class, predominate over questions affecting 
individual members, and a class action is superior to 
others methods for the fair and cfficient adjudication 
of the controversy since the class is so numerous that 


joinder of all members is impracticable. 


Violations Alleged 


21. Shares in Skyline Corporation were traded on 
defendant NYSE throughout 1972 until December 22, 1972 at 
prices varying between a high of $74 and a low of $41 1/4 


per share. 


22. Plaintiff is informed and believes and therefore 


avers that at all relevant times Skyline Corporation has 


been and remains a financially sound corporation making a 


Cae 


quality product, with good prospects for the future. 


23. During the course of the morning of December 22, 
1972, approximately 8,100 shares in Skyline Corporation 


- were traded at approximately $48 per share. 


24. At noon on December 22, 1972 a report of 
quarterly earnings by Skyline Corporation was published 
nationally on news wir. services which showed earnings 
per share down slightly from the previous year for the 


quarter, but up slightly for the half-year. 


25. With no further shares having been traded, 
at 12:11 p.m. on December 22, 1972, defendants in col- 
laboration with each other and in their respective official 
capacities, stopped further eeatne Aa shares of Skyline 


Corporation. 


26. The aforesaid closing of trading in stich shares 


was done by defendants without justification and in 


breach of their duties imposed by the Exchange Act and 


the Regulations thereunder. 


27. Wo further trading in shares of Skyline Corpor- 
ation was permitted by defendants antil 1:10 p.m. Tuesday, 


December 26, 1972. 


28. During the period from noon December 22, 1972 to 


ee 


1:10 p-m. December 26, 1972, defendant Fried, the agents 
and employees of defendants Fried and Fried Company, the 
Floor Governor and Board of Governors and other agents 
and/or officials of defendant NYSE, and all of them, con- 
spired to and did engage in acts, transact:ons, practices 
poe courses of business which operated as a fraud and 
deceit upon plaintiff and the members of the class he 
represents, made untrue statements of material tacts and 
omitted to state material facts necessary in order to 
make the statements made, in the light of the circumstances 
under which they were made, not i:isleading to plaintiff 
and plaintiff class utilizing th- fapiiteien oF defendant 
NYSE, the sat ionad wire servi es and other instrumentalities 
of Interstate commerce in violaticr. of Section 10(h) of 


the Exchange Act and Rul2 10b-5 t™- under, as-is nore 


fully set forth belo... 


29. In connect’on with the stoppirg of trading s~ 
December 22, 1972, defendants, each of whom is sued both 
individually and as a co-conspirator, falsely represented 
that the influx of sell orders was of such volume as +e 
necessitate closing the said market, which representation 
was untrue and operated as a fraud and deceit upon the 


shareholders of Skyline Coxyoration. 


30. The act of stopping trading in the said shares 


l6a 


operated as a fraud and deceit upon plaintiff and the class 
in that that act operated as a false and misleading rep- 
resentation that the value of shares had been substantially 


reduced as a result of lower quarterly earnings. 


errs 31. Defendants conspired to and did falsely rep- 
resent and state to the public, utilizing the facilities 
of defendant NYSE, interstate news wire services, and 
various newspapers and reports mailed interstate, that 
the fair market value of shares in Skyline Corporation 
had been reduced by $14 and that the true sale price for 


its shares was $34. ; 


32. In fact, defendants Fried and Fried Company had 
orders on their books to buy at substantially higher 


prices. 


33. The act of resuming poaates in Skyline Corporation 
shares at 1:10 p.m. December 26, 1972, at a price of $34, 
operated as a fraud and deceit upon plaintiff ana tke 
plaintiff class in that it operatedas a false and misleading 
representation that there had been sufficient time for the 
market to absorb, assess and recover from the implications 


and representations made by defendants in stopping trading, 


and further operated as a false and misleading representation 


that $34 was the highest price: obtainable for the shares of 


17a 
34. Defendants conspired to and did omit to state 
“he following material facts which were necessary in order 
to make the acts and statements of defendants not mis- 
leading to plaintiff and plaintiff class: 
(a) that at the time trading was halted the 
“Specialist's books carried buy orders at prices higher 
than $34, which orders were not filled at prices higher 
than $34; 
(b) that the alleged influx of sell orders 
was of much lesser volume than experienced on occasions 
when éxading was not stopped; 
(c) that the stopping of trading was due to 
the failure of defendants Fried and Fried Company to 
properly perform the duties imposed upon them as Specialist 
and was not due to emergency conditions in the ‘market 
or to material conditions intrinsic to Skyline; 
(a) that only 75,000 Skyline shares were 
matched by the Specialist during the time in which trading 


was halted. 


35. As a result of chs atcha acts, conduct, 
combination and conspiracy, plaintife and members of 
plaintiff class have been forced to sell Skyline shares 
at a depressed price and, in order to retain their in- 


vestment held in margin or maintenance accounts, they have 


had to borrow money at interest and/or take money out of = - 


income producing accounts and investments. They have 
thereby been damaged in an amount not presently as- 


certainable by plaintiff. 


WHEREFORE, plaintiff demands that the Court: 


A. Enter judgment against defendants and in 


—e 


favor of plaintiff and each member of plaintiff class 
in the amount of damages detennined to have been sus- 
‘tained by such persons, together with costs of suit, 
including a reasonable counsel fee; and 

B. Grant such other and further relief as 


is just, necessary and proper. 


36. Plaintifé ir.corporates by reference herein 


Paragraphs 1 through 35 hereof. 


37. The aforesaid acts and practices by defencants 
had the purpose and effect of pegging or fixing the price 
for shares in Skyline Corporation substantially lower 


than the available market for Skyline Corporation shares. 


38. The aforesaid stabilizing was itself a 
manipulative device and was initiated at the price of 
$34 by defendants at a time when defendants knew or had 
reason to know that the said price was the result of ; | 


as above described, all in violation of Section 10 (b) 


of the Exchange Act and Rule 10b-5 thereunder. 
WHEREFORE, plaintiff demands the same relief as 
that demanded in Count I hereof. 
COUNT III 


39. Defendants in this Count are Fried and Fried 


Company . 


40. Plaintiffs incorporate by reference herein 


Paragraphs 1 through 38 hereof. 


41. The Rules of the NYSE, especially Rule 104, 


‘\ 
impose upon defendants as Specialists a duty to maintain 
a fair and orderly market and to minimize the effects 


of temporary disparities between supply and demand. 


42. Defendants' actions as above-described, are in 
violation of the requirements of Rule 104 of the NYSE, 
were calculated to, and did, maximize the effects of any 
temporary disruption in supply of and demand for shares 
in Skyline Corporation. | 


WHEREFORE, plaintiff demands judgment against de- 
fendant Fried and Fried Company and in favor of plaintifs 
and each member of plaintiff class in a like amount to 


COUNT_IV 


43. Plaintiff incorporates by reference herein 


Paragraphs 1 through 9, 11 and 13 through 38 hereof. 
44. Defendant in this Count is NYSE. 


45. Defendant NYSE failed and refused to establish 
adequate rules in its governance o£ Specialists as mandated 


by Rule llb-1 (a) (2). 


46. The damages sustained by plaintiff and plaintiff 


class are the direct resuit of such failure and refusal. 


WHEREFORE, plaintiff demands judgment against de- 


fendant WYSE and in favor of plaintiff and each member 


of plaintiff class in a like amount to that demanded in 


Count I hereof. 


COUNT_V 


47. Plaintiff incorporates by reference herein 
Paragraphs 3, 5 through 11, 13 through 27, 35, 41 and 


45 through 46. 


48. Jurisdiction is based upon diversity of citizen- 


ship and pendent jurisdiction. Venue is proper pursuant 


to 28 U.S.C. §§1391 (b) and (d). 


49. The aforesaid acts and conduct of defendants 


were negligent and grossly negligent. 


WHE.AEFORE, plaintiff demands the same relief as that 


demanded in Count I hereof. 


MELVYN I// WEISS 
2 Pennsyfvania Plaza 
New York, New York 10001 


HAROLD E. KOHN, P.A., ATTORNEYS AT LAW 


£4 Soa 


STUART H. SAVETT 

DONALD L. WEINBERG 

1214 IVB Building 

1700 Market Street 

Philadelphia, Pennsylvania 
19103 

Attorneys for Plaintiff 


Answer of Defendants 
Albert Fried, Jr. and 
Albert Fried & Co. 


UNITED STATES DISTRICT COURT _ 22a 
SOUTNERN DISTRICT OF NEW YORK 2 fa Iie 


CLYDE H. CUTNER 
Individually and on behalf * all 
others similarly situated 


Plaintiff, 


~against- da°> Civ, 227 


(LFM) 
ALBERT FRIED. SR. 
ALBERT FRIED & CO. 


; ANSWER 
and 
THE NEW YORK STOCK EXCHANGE, INC. 


Defendants. 


ALBERT FRIED, JR. and ‘ALBERT FRIED & CO., 
defendants, by their attorneys, Cleary, Gottlieb, Steen 
& Hamilton, answer the complaint herein as follows: 

1. Admit the existence of the provisions of 
law cited in paragraph 1 of the complaint, and deny each 
and every other allegation thereof. 

2. Admit the allegations of paragraphs 2, 10, 
21 and 39 of the complaint. 

3; Deny ‘knowledge or information sufficient ¢9 
form a belief as to the truth of the allegations of para- 
graphs 3, 5, 6, 13, 14, 15, 16, 19, 20, 22 and 35 of the 
‘complaint. 

. 4. Deny each and every allegation of para- 
graph 4 of the complaint, except admit that if this Court 
has jurisdiction as alleged in paragraph 1 of the complaint. 


venue would be proper. 
S. Admit the allegations of paragraph 7 of 

the complaint uxcept deny that Albert Priced, Jr. ("Pried™) 

is engag-d in business at 91 rudson Strect and the is 


Sis FAP ACA a 
Aon Bocgtltecinoltncien thc: 


that Fried is the only serson registered with the New York Stockloga 
Exchange, Inc. ("NYSE") as a Specialist in Skyline Corporation 
-(""kyline") market trading. | 
, 6. Admit the allegations of paragraph 8 of the com- 
plaint, but only as a general statement and not as a legal or 
complete description of a Specialist. 

. 7. Admit the 2 llegations of paragraph 9 of the com- 
plaint, except deny that Albert Fried & Co. ("Fried Company") 
has its principal place of business at 91 nudge Street and that 
it is the “registered specialist firm" in Skyline market trading 
on the NYSE. . 

‘c: nani che allegations of paragraph ll of the 
couplaint: except deny that they constitute a complete 


‘description of the business of Skyline. 


9. Deny each and every allegation of paragraphs 


12, 26, 28, 29, 30, 31, 32, 33, 34, 37, 38, 42 and 49 of 


the complaint. 
(10. Deny that they committed any violations end 
‘refer to the answers to specific paragraphs of the complaint 
with respect to what actions defendants took, and admit the 
. other allegations of paragraph 17 of the complaint. 
ll. Deny that all members of the alleged class 
‘are capable %f identification and direct notice throogh 
| pried Company and deny knowledge or information sufficient 
es form a belief as to the truth of the other allegations 
of paragrap) 18 of the complaint. | 
i 12. Deny each and every allegation of paragraph 23 of 
‘the complaint except admit that approximately 8,100 shares of 
| Skyline were traded on the floor of the NYSE. on December 22, 1972 


| and allege that the shares were traded in a range of $49 7/8 to 


| $47 1/2, which was the price of the last trade. 


&, 


ee 


13. Deny each and every allegation of paragraph 24a 


24 of the complaint except admit that a report (or reports) 
of quarterly earnings of Skyline was published in one or 
more media shortly after noon on December 22, 1972, and 
refer to the report (or reports) for the content thereof. 


14. Admit that trading in shares of Skyline was 
stopped shortly after noon on December 22, 1972, and deny each 
and every other allegation of paragraph 25. 

| 15. Admit that trading in shares of Skyline was 

not resumed until 1:10 Pp-m. on December 26, 1972 (the next 
business day following December 22), and deny sack and 
every other allegation cf paragraph 27 of the complaint. 

16. With respect to the allegations of para- 
graph 36 of the complaint, defendants repeat, reallege 
and incorporate herein by reference their answers to 
‘paragraphs 1 through 35 of the complaint. 

17. With respect to the allegations of para- 
graph 40 of the complaint, defendants repeat, reallege 
and incorporate herein by reference their answers to 
paragraphs 1 through 38 of the complaint. 

18. Deny the allegations of paragresn 41 of 
the complaint and refer instead to the text of Rule 104 
of the NYSE and to the text of whatever other Rules of the 
NYSE plaintiff may have reference to for the content thereof. 
| 19. With respect to Subesreche 43 through 46 
of the complaint, defendants Fried and Fried Company do 
not answer, since paragraph 44 thereof alleges that they 
are not named as defendants with respect to Count IV. 

20. With respect to the allegations of para- 
graph 47 of the complaint, defendants repeat, reallege 


and incorporate herein by reference their answers to . 


paragraphs 3, 5 through 11, 13 through 27, 35 and 41 of the 
complaint, and deny each and every allegation of paragraphs 45 


and 46 of the complaint. 


21. With respect to the allegations of paragraph 48 


of the complaint, deny knowledge-or information sufficient to 
form a belief as to the existence of diversity of citizen- 
‘ship or pendent jurisdiction and deny that venue is proper, 
‘except admit that if this Court has jurisdiction, venue would 
be propc.e. 


FIRST AFFIRMATIVE DEFENSE 


22. The complaint fails to state a claim against Fried 
_or Fried Company upon which relief-.can be granted. | 


SECOND AFFIRMATIVE DEFENSE 


23. Fried and Fried Company acted in gocd faith and 
in conformity with all applicable Federal laws and rules and 
‘regulations of the Securities and Exchange Commiaeton ("SEC") 
and the NYSE, and the complained of cessatisn and resumpticn of 
trading, and all of defendants' acts related thereto, were duly 
approved by the NYSE and its duly authorized officers and agents 

|. in accordance with said laws, rules and regulations. 


THIRD AFFIRMATIVE CEFENSE 


24. ‘Plaintifé alleges in paragraphs 45, 46 and 47 that 
his losses and those of the class which he purports to represent 
are the direct result of the failure and refusal of the NYSE 
to establish adequate rules in its governance of Specialists 
as mandated by 17 C.P.R. 240.1llb-1(a) (2). 

25. Neither Fried nor Fried Company has any responsi- 

| bility for the establishment of the rules referred to in para- 
| even 24 hereof. 


& 


| FOURTH AFFIPMATIVE DEFENSE 


26. Primary jurisdiction over the subject matter of 
this action insofar as it relates to the adequacy of rules 
established by the NYSE in its governance of Specialists is 
vested in the SEC under the provisions of the Securities 
Exchange Act of 1934 (15 U.S.C. §§78a et seg.) and more reels 
cularly Section 19 thereof, (15 U.S... §78s). 

27. The issues of fact and law alleged in all counts 
of the complaint are common to those which relate to the 
allegations with xespect to the lnndecuaey of xules promulgated 
by the NYSE in its governance of Specialists and should not be 
litigated separate'y in a piecemeal watiier: | 


PIFTH AFFIRMAT. 7E_ DEFENSE 


28. On information and belief, plaintiff has failed 


ca 


to exhaust his administrative remedies in seeking a Getermina- 
tion of whether the rules of the NYSE for the governance of 
Specialists are adequate, in the manner provided for pursuant 
to the Securities Exchange Act of 1934 (15 U.S.C. §78a) and 

the rules of the SEC promulgated thereunder and pursuant to 

the Administrative Procedure Act, 5 U.S.C. §§500 et seq., and in 
particular 5 U.S.C. §§553(e), 555 and 706. 


SIXTH AFFIRMATIVE DEFENSE 


29. Pursuant to the Securities Exchange Act of 1934, 
(15 U.S.C. §§78a et seg.) and the rules of the SEC promulgated 
thereunder, in particu§ar §§ 6(a) (4) (15 U.S.C. §78f (a) (4)) 


land llb (15 U.S.C. §78k(b)) and Rule llb-1 (17 C.F.R. 240.1lb-1), 


| 


the SEC must determine whether any new or amended rule of the 
| NYSE is just and adequate to insure fair dealing and to protect 


| investors. 


30. The SEC is a necessary and indispensable party 
© any adjudication by this Court of the adequacy of any rule 


£ the NYSE. 


. WHEREFORE, defendants Albert Fried, Jr. and Albert 
} . 
}eried & Co. demand judgment dismissing the complaint, or in 


| . 
- the alternative, staying the action until plaintiff shall have 
| 


j2xhausted his administrative remedies and the SEC shall have 
exercised its primary jurisdiction, or in the alternative, 


t 


Wietermining that this action cannot be maintained as a class 


New York, New York soa 
February 27, 1973 , 


A Member of 

Attorneys for Albert Fried, Jr. 
and Albert Fried & Co. 

One State Street Plaza 

New York, New York 10004 

(212) 344-0600 


CLEARY, GOTTLIEB, STEEN & HAMILTON 
} 
! 
| 
! 


IMILBERG & WEISS 
Attorneys for Plaintiff 
iTwo Pennsy)].vania Plaza 
WNew York, New York 10001 


MILBANK, TWEED, HADLEY & MC CLOY 

[Attorneys for The New York Stock Exchange, Inc. 
fOne Chase Manhattan Plaza 

iNew York, New York 10005 


Answer of the 
New York Stock Exchange, Inc. 
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UNITED STATES DISTRICT COURT Pfr nes 
SOUTHERN DISTRICT OF NEW YORK ZAR Q ~ 1973 


CLYDE H. CUTNER | 


Individually end on beh: f of all 
others similarly situated 


Plaintiff, Pe 

-against- . a 73 Civ. 227 

: | - (LFM) 

ALBERT FRIED, JR. 

ALBERT FRIED & CO. 
ANSWER 

and 
THE NEW YORK STOCK EXCHANGE, INC. 


Defendants. 


Defendant New York Stock Exchange, Inc. (herein 


"NVSE"\, by ite attorneys, Milhesk, Gees, Hadier : 
its answer to the complaint: 

1. Denies each and every allegation contained in 
paragraphs 1, 2, 3 and 4, except admits that jurisdiction end 
venue are alleged to exist by virtue of the designated statutes 
and admits that the action purports to be brought under the 
designated statutes and rules. 

2. Denies knowledge or informaticn sufficient to 
form a belief as to the truth of the allegations contained in 
paragraphs 5 and 6, except admits that the action purports to 
be brought or behalf of a class. 

3. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in 


paragraph 7, except admits that Albert Fried, Jr. is a member 
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of the NYSE and a registered "specialist" in Skyline Corporet¢ion 


(herein "Skyline"). 


or 


29a 
4, Admits that the allegations contained in paragraph 
8 provide a partial description of the role of a specialist and 
refers to the Rules of the Board of Directors of the NYSE for a 
more complete description of a specialist's activities. 
5. Denies each and every allegation contained in 
Paragraph 9, except admits that Albert Fried & Co. is a stock 
brokerage firn. 
6. Denies each and every allegation contained in 
paragraphs 12, 13, 14, 15, and 16. 
7. Denies each ‘and every allegation contained in 
paragraphs 17, 18, 19 and 20. 
8. Admits, on information and belief, the ad lagations 
contained in paragraph °1l. 


9. Denies knowledge or information sufficient, to forn 


a belief as to the truth of the allegations contained in para- 
Graph 22. 


10. Denies each and every allegation contained in 
paragraph 23, except admits that approximately 8,100 shares of 
Skyline were traded on the floor of the NYSE on December 22, 1972 

n. Denies each and every allegation contained in 
paragraph 24, except admits that a report (or reports) of quar- 
terly earnings of Skyline was or were published in one or more 
media shortly after noon on December 22, 1972, end refers to 
the report (or reports) for the content thereof. 

. 12. Denies each and every allegation contained in 

| paragraphs 25, except admits that the NYSE halted trading in 
shares of Skyline at approximately 12:21 P.M. on December 22, 
1572. 

13. Denics each and every allegution contained in 
paragraph 26. 


“4 30a 
14, Denies each and every allegation contained in par: - 


| graph 27, except admits that trading in shares of Skyline was not 
| resumed on the floor of the NYSE until 1:10 P.M, on the next busi- 
| ness day fo.\ty1ing December 22, 1.e., December 26, 1972. 

| JZ. Denies each and every allegation contained in pare- 
| graphs 28, 29, 30, 31, 32, 33, 34, 35, 37 and 28. 

| 16. Denies each and every allegation contained in para- 
| graph 41 and refers to the Rules of the Board of Directors of the 
| NYSE for a full and complete statement of their terms. 

| 17. Denies each and every allegation contained in para- 
| graphs 42, 45 and 46, | ae . - . | 7 | Ss 

| 18. Denies each and every allegation contained in para- 
| graphs 48 and 49, except admits that jurisdiction purports to be 

j based upon diversity of citizenship and pendant jurisdiction end 

| that venue is purportedly proper pursiant to the statute desig- 

| nated. ) 
| FIRST PARTIAL DEFRSE 

19. Insofar as the allegations of the complaint relate 
| to the adequacy of rules established by the NYSE in its regula- 


| action upon which relief can be granted. 
SECOND PARTIAL DEFENSE _ 


2G. The action may not be maintained as 2 class action. 


WHEREFORE, defendant New York Stock Exchange, Inc. demend 


it 

i 

H 

} tion of specialists, the complaint fails to state a cause of 


| judgment dismissing the complaint with costs and disbursements. 


I Dated: New York, N.Y. 
_ Merch 7, 1973 


MILBANK, TWEED, HADLEY & McCLOY 


wemoer Oo: tne Firn 
1 Chase Manhatten Plaza 
New York, N.Y. 10005 
Attorneys for Defenriant 
New York Stock Exchange, inc. 


Defendants' July 1975 
Notice of Motion for 
an Order Decertifying the Action 


as a Class Action 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Ce 4 


(CLYDE H. CUTNER, Individually and on 
behalf of all others similarly 
situated, 


Plaintiff, 
NOTICE OF 
~against- MOTION 
ALBERT FRIED, JR., ALBERT FRIED & 73 Civ. 227 (L.F.M.) 
CO. and THE NEW YORK STOCK EXCHANGE, 
INC., 3 
Defendants. 3 


i el a ee eee eee , 4 


PLEASE TAKE NOTICE that upon the annexed affidavits of 
I Albert Fried, Jr., sworn to May 31, 1973 and July 2, 1975 the 
orders of this Court dated March 13, 1974 and April 8, 1974, the 


i grounds that plaintiff is an inadequate representative of the 
lclass, and for such other and further relief as may seem just and 


| proper. 


| pated: New York, N.Y. 


Yours, etc., 


MILBANK, TWEED, HADLEY & McCLOZt - 


Briscoe R. Smith 

(A Member of the Firma) ’ 

1 Chase Manhattan Plaza 
New York, N.Y. 10005 

Attorneys for Ocfeondant 

New York Stock Exchange, =nc. 


By _ 


CLEARY, GOTTLIEB, STEEN & 
HAMILTON 


By GZORGI day GROWBACE, IR., 


(A Member of the Firm) 
1 State Street Plaza 
New York, N.Y. 10004 
Attorneys for Defendants 
Albert Fried, Jr. and 
Albert Fried & Co. 


MILBERG & WEISS 
1 Pennsylvania Plaza 
New York, N.Y. 10601 
Attorneys for Plaintiff 


HAROLD E. KOEHN, P.A. 
1214 IVB Building 
1700 Market Street 
Philadelphia, Pennsylvania 19103 


Attorneys for Plaintiff 


July 2, 1975 Affidavit 
of Albert Fried, Jr. 
in Support of Motion 


to Decertify Class Action 


UNITED STATECS DISTRICT CouRT 
SOUTIIERN DISTRICT OF NEW YORK 


=e lll 


CLYDE H. CUTNER, Individually and 
on behalf of all others similarly 
situated, 73 Civ. 227 (LPM) 


Plaintiff, 


AFFIDAVIT IN SUPPORT 
~against- OF MOTION TO DECERTIF 


N 
ALBERT FRIED, JR., ALBERT FRIED & 
CO. and THE NEW YORK STOCK EXCHANGE, 
Inc., 


Defendants. 


— eee eee lll 


STATE OF NEW YORK ) 


* 
** 


s&s 
COUNTY OF NEW YORK ) 


ALBERT FRIED, JR., being duly sworn deposes and 
say. : 

1. Iam a co-defendant in this action and a general 
partner of co-defendant Albert Fried & Co. I make this affi- 
davit in support of defendants' motion to decertify the 
action and to strike the class action allegacions from the 
complaint. 

2. The events forming the basis for the complaint 
in this action involve the temporary halt in trading in the 
stock of Skyline Corporation between December 22 and December 
26, 1972 at which time I was acting as the registered 
specialist in the stock of Skyline Corporation on the New 


York Stock Exchange. From the dates of those events to the 
“present, neither I nor my firm have b:zen advised of any claim 
by any shareholder of Skyline Corporation of the nature 
asserted in this action. Neither I nor any other members of 
my firm are aware of any litigation or any threat of litiga- 
tion involving.the suspension of trading in Skyline Corporatio 
stock between December 2” and December 26, 1972. 

3. I am advised by George J. Grumbach, Jr., u 
partner of Cleary, Gottlieb, Ste © & Hamilton, the attomeys 
for Albert Fried & Co. and myself, that with the exception of 
written interrogatories and document requests served on defend} 
ants in March 1973, the plaintiff has conducted no discovery 
and that the plaintiff has failed to make any effort in over 


two years to prosecute this action on its -vits. 


Albert Fried, Jr. 


Sworn to before me this 


ee, 
“~ day of July, 1975 


f3 y) % 
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July 31, 1973 Affidavit 
of Albert Fried, Jr. 
Submitted in Support of 
July 1975 Notice of Motion 
to Decertify Class Action, 


Together with Attachments 


: UNITED STATES DISTRICT COURT 
: SOUTHERN DISTRICT OF NEW YORK 


CLYDE Il. CUTNER, individually and 

on behalf of all others similarly 

situated, 72 Civ. 227 
(LFM) 


SSF SST SE HS aS 


Plaintiff, 


AFFIDAVIT 
~against- 


ALBERT FRIED, JR., ALBERT FRIED & 
CO., AND THE NEW YORK STOCK EXCHANGE, 


mm 


Defendants. 


STATE OF NEW YORK 


TFTB NS STA TSS Sees 


mee: co~ 
zh ochdh rey 


COUNTY OF NEW YORK 


TES ss 


ALBERT FRIED, JR., being duly sworn, deposes and 


BRAS OSI S 


==: 


1. I ama co-defendant in the above-captioned pro- 


ceeding and a general partner of Albert Fried & Co., also a 


SSS aS 


co-defendant therein. I make this affidavit in opposition 


to plaintiff's motion for class action determination and in 


support of defendants' motion for partial dismissal of the 
complaint. 
2. I ama registered specialist in the stock of 
Skyline Corporation ("Skyline") on the New York Ste..k Exchange 
and was acting in that capacity on December 22 and 26, 1972. 
3. Skyline is engaged principally in the business 


of producing mobile homes, recreational vehicles and sectional 


; 
housing. From January 1963 until January 1969, stock in Skyline 


z= 


was traded on the American Stock Exchange, and since January 
1969, when I became a specialist in the stock, it has traded 


on the floor of the New York Stock Exchange, Inc., (the 


Sas Sie ae es SS Sees oe 


“Exchange"). As it still is, during December 1969, Skyline 


: Stock was also traded on the Midwest and Philadelphia-Baltimore- | 


; Washington stock exchanges and over-the-counter (the so-called 


| third market). 


ass 


2 02 | ea area wens emmamenenenente 


4. Ona basis adjusted for stock splits, Skyline 


stock traded at prices under $10 until 1968. In 1969, the 


stock traded between a high of $41 7/8 and a low of $25 3/4; 


in 1970, it traded between a high of $34 5/8 and a low of 
! $13 5/8; in 1971, it traded between a high of $59 7/8 and a 
i low of $27. During 1972 until December 26, 1972, the stock 


in Skyline traded between a high of $74 and a low of $41 1/4 


3 POS LT Sa eS ae aie le eee 


3 cir tose 


(Stock in Skyline was split 2 for l in 1962 and again in 1964, 
i and 3 for 1 in 1968 and again in 1969.) 
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5. At its 1972 peak of $74 per share, the stock was 
trading at a ratio of approximately 42 times its earnings for 


i its fiscal year ended May 31, 1972. 


6. Undoubtedly because of its consistently improving 


| earnings, in recent years Skyline has been regarded as a very 


attractive investment by institutions. According to Standard 


& Poor's reports, Skyline's earnings per share, adjusted for 


| 
| 
| 
| 


stock splits, have been as follows (on the Company's fiscal 


year basis): 
1964-5 1965-6 1966-7 1967-8 1968-9 1969-70 1970-1 1971-2 


$0.18 $0.19 $9.20 $0.40 $0.77 $0.99 $1.28 $1.76 


7. Quarterly data for the last four years from the 


See STS SS SSS Se a 


same source further indicates that until the second quarter 


of fiscal 1972, the earnings for which were released on 


erated 


SESS. BIST 


December 22, 1972, results were consistently better in each 


comparable period during each of those years: 


eres 


Quarter: 1969-70 1970-71 1971-72 1972-73 37a 
August (first) $0.25 ' $0.33 $0.46 $0.56 
| November (second) 0.25 0.31 0.41 :0.33 
| February (thira) 0.16 0.20 0.29 0.19 


May (fourth) 0.33 0.44 0.60 (not yet 
available) 


8. In summary, from fiscal 1965 through fiscal 1972, 
; She annual earnings per share of Skyline Corporation consistent- 
| ly and substantially increased. In additicn, from fiscal 1969 


through and including the first quarter of fiscal 1972 (i.e., 


Oe AON EEE A ONS (SA Ee CREED SN Ee SRE 


the quarter ended August 1972), the earnings per share cf Skyline 
similarly increased on a quarterly comparative basis for each 


quarter in each year. 


9. However, earnings for he cecend quarter ended 
November 1972, which were publicly announced on December 22, 
1972, revealed for the first time a decrease in earnings. As 
compared to increases for the same quarter of 6¢ per share in 


1970 and 10¢ per share in 1971, for the quarter ended November 


if 
: 
f 
i 


1972, there was a drop of 8¢ per share. (The next quarter, 


ended February 1973, also showed a drop of 10¢ per share as 


= 


compared to the same quarter in the preceding fiscal year.) 


Sse oe 


10. After rising to its $74 peak in April 1972, the 
trading price of Skyline shares declined during the rest of the 
! year, except fox a brief rally in the second half of November. 


A chart showing the daily high, low and closing prices for 
H 


Skyline stock during 1972 and January - April 1973 is attached 
as Exhibit A. 


11. On December 22, 1972, trading in Skyline opened 
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at $49 3/4 per share. At approximately 12:13 p.m., a report of 
| Skyline's second quarter earning was published on the Dow Jones 
broad tape. As shown above, it disclosed a sharp reversal of 


the consistent previous upward earnings trend. 


38a 
12. Neither I nor anyone else in my firm had been 


oe * : 
jgiven any prior notice that the announcement cf Skyline 


| earnings would be issued on December 22, 1972 nor had we been 
i 


| told what. the earnings figures would be. 


i 13. The announcement of Skyline's earnings imme- 


! aiately triggered a selling response on the trading floor 


lof the Exchange. Numerous brokers with orders to sell, some of 
i whom were representing orders to sell large blocks of Skyline 


i shares, rushed to my post. For example, as I later learned, 


LETS VST 


‘Walston & Co had an order to sell approximately 70,000 shares; 


Burnham & Co. had an order to sell approximately 80,000 shares; 


i and Goldman, Sachs & Co. had another large order. Orders to 
' buy already on the specialist's "book" and the few, if any, 


orders to buy represented by brckers in the crowd at the Skyline : 


+ 
4 
? 
4 


post were inadequate ‘n relation to the selling pressure and 

' volume that was becoming manifest to enable trading to continue 
in a fair and orderly manner. Rather, it was evident that even : 
| i£ trading could briefly continue, the price of Skyline shares 
would continue to drop very substantially. Thus, between 12:13 


p.m., when the Skyline earnings announcement appeared, and the 


r 
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' last trade in Skyline only several minutes later, the trading 


— 


price per share had dropped from $49 to $47 1/2. Therefore, 


shortly following the announcement of Skyline's earnings, I 


brought the developing situation to the attention of Mr. William: 
Ww. Rosenau, an Exchange floor official, and trading was then 


halted at approximately 12:20 p.m. by the Exchange. A copy of © 


LP" SII TST ae 


the announcement of the halt is attached hereto as Exhibit B. 
14. After the halt in trading, Mr. Rosenau, other 

Exchange officials and I, as the specialist, paid careful 

attention to the buy and sell orders received for Skyline 


during the remainder of the trading day. At three separate 


e 
‘times during the afternoon of December 22, indications were 398 


iowere with respect to Skyline, ("Indications" are announcements 
k on the trading tape of the general range in which the stock gaia 
i sell were trading then to resume, based on the balance of orders 
then on hand.) However, at approximately 3:04 p.m., with less 
than an hour remaining before Exchange trading closed for the 
ong Christmas weekend, it was determined not to reopen trading 
that day in order to permit the news concerning Skyline to reach 
and be absorbed by a broader segment of the investing public 
and thus, to provide the opportunity for a more representative 
| market of buyers and sellers. 


; 15. The next business day was Tuesday, December 26, 
1972. Trading in Skyline did not begin at the regular morning 
hour because there was a continuing imbalance of orders to sell 
ever orders to buy and because it was considered advisable to- 


permit further public dissemination of Skyline's earnings in 


eventual reopening. ‘Instead, qorng the morning, further in- 


dications as to possible opening price ranges were issued in 


~ o- ee eee 
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light of the pattern of orders received and represented. There- 
after, at 1:01 p.m., trading was reopened. The first transac- 
tions were at a price of $34 per share; the market closed at 

$32 5/8. In the period since, as shown graphically on Exhibit 
A, the trading price of Skyline has consistently declined, 

never again reaching $34 per share. Thus, by January 12, 1973, 
the date the complaint was filed, Skyline closed at $25 3/4 per 
share. Since then, it has dropped still further, trading in 
the last two weeks, for example, in a $16-$14 range. 


16. The market’ s disenchantment, as reflected in 
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the consistent decline in the trading price of the stock since 
December 26, 1972, was, no doubt, confirmed by the release 
| after the close of trading on March 21, 1973 of Skyline’s _ 


| 
| of the sharp anticipated drop in the stock's price at an 
e 


40a 


7 8 
e 


pShaxe quarter earnings of $0.19 as compared to $0.29 for the 
i 


| previous third quarter. On-March 22, the first trading day 


|. 
| 
| 


at $16 7/8, down $1 5/8 from the previous day's close. 


17. In view of the plaintiff's suggestion in his 


complaint as to improper conduct on my part and that of my 


firm, I believe it is significant to note that on December 22, 


1972, in the minutes immediately following the announcement of 


| following the third quarter earnings announcement, Skyline closed 


| Skyline’ s earnings before trading was halted, my firm purchased 


[2 900 shares of Skyline, and held 32,800 on the end of that 


| 


day. Thus the $13 1/2 price drop between the halt on December 


! 22nd and the reopening on December 26th meant a $442,800 


| Paper loss to our firm. It is therefore absurd for plaintiff 


| 


‘to suggest that either I or my firm committed any conduct with 


a view to 


personal gain. 


18. In his complaint and in his papers seeking class. 


| action determination, plaintiff has several times alleged that 


I and my firm are able to identify the members of the class he 


purports to represent. 


interrogatories, neither I nor my firm has information that 


would disclose the identities of the shareholders of Skyline 


Corporation. Morcover, although my firm does not maintain 


ij accounts for customers to trade in the stock of Skyline, in 


| my experience, stock held for customers in margin maintenance 


' accounts by brokers is generally held in "street" name, i.e., 


ne ne ee ee 
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in a name other than that of the beneficial owner. Therefore, 


it would be unlikely that even Skyline Corporation would have 


records enabling plaintiff to identify those persons within 


the broader class who held Skyline stock in margin maintenance 


accounts. 


Presumably, identification of members of this sub- 


As indicated inour answers to plaintiff's 


| 
| 
| 
| 
| 
| 
| 


class would require discovery procedures as to all registered 


broker-dealers who held Skyline stock in "street" name. 


e 
. 


A poet a << 


Albert Frieda, Jr. 


Sworn to before me this 


IF aay of Aiey , 1973. 
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Exhibit B 


UNITED STATZS DISTRICT CouRT 
SOUTHERN DISTRIC? OF WIW yYoRY 


CLYDE H. CUTNER, Individually 
and on behalf of all others 
Similarly situated, ; 
Plaintiff 
Ve 73 Civ. 227 (LFM) 


ALBERT FRIED JR., 

ALBERT FRIED & CO., and 

THE NEW YORK STOCK EXCHANGE, 
INC., 


Defendants 3 


ORDER APPROVING FORM OF NOTICE 


The Court having received a proposed form of notice 
from the plaintiff, as class representative, and a proposed 
form of notice from the defendants and finding the defenéants' 
form of notice to be in conformity ' th both the Cpinion of this 
Court dated March 13,,1974, and the notice recuirements of Rule 


23 of the Federal Rules of Civil Procedure; it is 


ORDERED that the Proposed notice, as annexed hereto, 


be and hereby is approved; and it is further 


ORDERED that the plaintifé, as class representative, 


shall promptly submit to the Court recommendations regardéing 
the method by which class members shall be identified and the 
mailing of notice effectuated. 


SO ORDERED, 


? — ‘ 
~ >» ‘ . 


MacMahon e U ° 3 ° D ° J ° 


UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


CLYDE H. CUTNER, Individually and 
, On behalf of ail others similarly 
} Situated, 


Plaintiff, 


Ve 


| ALBERT FRIED, JR., 
} ALBERT FRIED & CO., AND 
THE WEW YORK STOCK EXCHANGE, INC., 


Defendants. 3 


PROPOSED NOTICE OF PENDENCY OF CLASS ACTION 


IN TIC UNITED STATES DISTRICT COURT 
FOR THC SOUTULI DISTRICT OF «IEW YORK 
NOTICE OF PENDENCY OF CLASS ACTION 
Clyde H. Cutner, a shareholcer in Skyline Corporation on 
December 22, 1972, has commenced a legal action in this Court 
against the New York Stock Fxciange, Inc. (hereinafter: Exchange) 
and Albert Fried, Jr., ané Albert Fried & Co., respectively, the 
Specialist and the Specialist firm (hereinafter: Specialists) in 
: Skyline Corporation shares on the Exchange. lr. Cutner is 
' seeking damages, and such other relief as may be proper, for 
alleged violations of the Securities Exchange Act of 1934 and the 
"Rules of the Exchange. Further, Mr. Cutner seeks to maintain 
: the action not only on his own behalf, but also on behalf of all 
: those persons and entities which held Skyline Corporation stock 


at any time een 12:11 p.m. on December 22, 1972, and 1:10 


p.m. on Decerber 26, 1972 (whether or not they still hold such 
-  gtock). The violations alleged are that the Specialists and the 
. Exchange together wrongfully stopped trading in Skyline Corpe- 
+ zation’ shares at 12:11 p.m. on December 22, 1972, although 
: Skyline Corporation was a financially sound corporation having 
' gooa prospects, and did not resume trading in such shares until 
' 1:10 p.m. on December 26, 1972. It is alleged that, in addition, 
the Specialists and the Exchange have by statements and acts 
“falsely represented that the value of Skyline Corporation shares 
‘had been substantially reduced; and that by stopping trace, by 
“resuming trade at a reduced price, and by their representations 
‘the defendant Specialists and the defendant Cxchange wrongfully 
depressed the market in Skyline Corporation shares. The 
defendant Specialists and the defendant Lxchange have denied the 
alleged violations and wrongful acts and have asserted various 


affirmative defenses to the action. 


47a 
TEE COURT HAS NOT EXPRESSED ANY OPIMNIOi! ON THE MERITS 
OF THE ACTION AND THE SENDING OF THIS NOTICE Is NOT TO LE 
CONSTRULD AS Ai! EXPRESSION OF ANY OPINION. 
The purpose of this notice is Simply to advise the 
members of the class on whose behalf the action has been brought 


of the pendency of the action and of their rights with respect 


thereto as follows; 


1. Unless you request to be excluded from 
- &he class by €0 days from the Gate of 

tis notice (the date of your request 

to be governed by postmarl:) you will be 

included in the class and any judgment 

On the cause of action, whether favorable 

or _not, will bind you; ana 


If you wish to be excluded from the class 
you must inform the Cler: of this Court 
by appropriately marking the attached 
request and returning it in the enclosed 
geturn envelope by the above deadline; 
and 


If exclusion is not requested, but vou 
Pecie: iv be represented by your uw 
counsel, you rry enter an appearance 
through hin. 
4. If exclusion is not requested, you may 
be liable to share, proportionately, the 
Costs of the action if it is unsuccessful. 
The attorneys representing the class are Harold E. Kohn, 
P.A., Attorneys at Law, 1214 Ivz Building, 1700 Market Street, 
Philadeinnia, Pennsylvania 19103, and Milberg & Weiss, One 


Pennsylvania Plaza, New York, New York 10001. 


-, Dated: 


ee cm 
clerk, 

y United States Di-t~ict Court 
for the Souther: Jistrict 
of New York 

United States  ~>.uxrthouse 
One Foley Square 
New York, ilew York 10007 


e 


UNITED STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NEW yYoRK 


CLYDE H. CUTNER, Individually 


and on behalf of all others 
Similarly situated, 


Plaintiff, 


ALBERT FRIED, JR., 
ALBERT FRIED & CO. and 
THE NEW YORK STOCK EXCHANGE, 


Defendants. 


Clerk . 
jUnitead States District Court 
for the Southern District of New york 
United States Courthouse 
One Foley Square 
New York, New York 10013 


I hereby request to be excluded from the class on whose 


behalf Clyde H. Cutner has filed the above-captioned suit. 


Dated: 


Signature: 
Pees eee ee eee 


Name : 


4 (please prince) 


ae 


ere 


Defendants' Memorandum 
in Support of Motion to 
Decertify the Action and 

to Strike Class Action Allegations 


from the Complaint 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CLYDE H. CUTNER, Individually and 
on behalf of all others similarly 
situated, 


Plaintiff, 


~against- 73 Civ. 227 (L.F.M.) 


ALBERT FRIED, JR., ALBERT FRIED & 
CO. and THE NEW YORK STOCK EXCHANGE, 


Defendants. 


MEMORANDUM IN SUPPORT OF MOTION 
TO DECERTIFY THE ACTION AND TO 
STRIKE THE CLASS ACTION 
ALLEGATIONS FROM THE COMPLAINT 


MILBANK, TWEED, HADLEY & McCLOY 
‘1 Chase Manhattan Plaza 

New York, N.Y. 10005 
Attorneys for Defendant 
New York Stock Exchange, Inc. 


William E. Jackson 
Briscoe R. Smith 


Of Counsel 


CLEARY, GOTTLIEB, STEEN 
& HAMILTON 
1 State Street Plaza 
New York, N.Y. 10004 
Attorneys for Defendants 
Albert Fried, Jr. and 
Albert Pried & Co. 


George J. Grumbach, Jr. 


Of Counsel 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRIC™ OF NEW YORK 


CLYDE H. CUTNER, Individually anda 
on behalf of all others similarly 
situated, 

Plaintiff, 

~against- 73 Civ. 227 (L.P.M.) 

ALBERT FRIED, JR., ALBERT FRIED & 
CO. and THE NEW YORK STOCK EXCHANGE, 
INC., 


Defendants. 


MEMORANDUM IN SUPPORT OF MOTION 
TO DECERTIFY THE ACTION AND TO 
STRIKE THE CLASS ACTION 
ALLEGATIONS FROM THE COMPLAINT 
Defendants move to decertify this action and to 
strike the class action allegations (paragraphs 13 through 
20) from the complaint, pursuant to Rule 23, subdivisions 
(c) (1) and (d) (4), of the Federal Rules of Civil Procedure, 


because of plaintiff's failure to comply with the orders of 


this Court and to otherwise prosecute the action. 


Prior Proceedings 
On January 12, 1973, plaintiff filed a complaint 


against the New York Stock Exchange, Inc. (the "Exchange"), 


Albert Fried, Jr., a member of the Exchange who, together 


with others, is registered as a "specialist" in the stock 
of Skyline Corporation ("Skyline") and Albert Fried 5 Co., 
in which Mr. Fried is a partner. Plaintiff seeks. recovery 
for himself and for a class consisting of approximately 
11,000 members, on the grounds that defendants acted 


fraudulently and negligently in the discharge of their 


‘duties relating to the regulation of trading in Skyline 


stock. Plaintiff's own damages are said to total in excess 
of $100,000. 

Plaintiff's allegations are based on the decision 
to suspend trading temporarily in Skyline stock on the 
Exchange. This decision was prompted by a large influx of 
sell orders following Skyline's announcement of a decline in 
earnings. It was determined that the suspension in trading 
was necessary to maintain a fair and orderly market in 
Skyline stock. (° *fidavit of Albert Fried, Jr., dated 
May 31, 1973, submitted in opposition to class action motion, 
q¢@ 13, 14). 

This Court, over defendants' opposition, certified 
the action as a class action in an Opinion dated March 13, 
1974 and reported at 373 F.Supp. 4. The Court defined the 
class as consisting "of all those who held Skyline stock at 
any time [during the period when trading was suspended] and 
who suffered damace by reason of any of the wrongful acts 


alleged in the c.... aint." (373 F.Supp. at 14.) ‘The Court 


directed plaintiff “to give individual notice to all 
class members who can be identified through reasonable 
effort," concluded that "[nJotice by the mail is the best 
méthod and ordered plaintiff to bear its cost. 

On April 8, 1974, the Court approved a form of 
notice. In addition, it ordered plaintiff to “promptly 
submit to the Court recommendations regarding the method 
by which class members shall be identified and the mail- 
ing of notice effectuated." (That order is annexed to 
the notice of motion.) Following plaintiff's motion for 
reargument, the Court adhered to its Original decision.* 

In complete disregard of this Court's orders and 
despite the passage of more than a year's time, plaintiff, 
to defendants’ knowledge, has not submitted recommendations 
to the Court regarding the identification of class members 
nor has he given notice to the class. 

Furthermore, no effort has been made in over 


two years to prosecute the action on its merits. With the 


exception of written interrogatories and a request for the 


production of documents served in March 1973, plaintiff has 
failed to conduct any discovery. 

To defendants' knowledge, no other litigation 
involving the suspension of trading in Skyline stock has 
been commenced or threatened. (Affidavit of Albert Fried, 
Jr., dated July 2, 1975, 4 2) 


* On April 12, 1974, defendants filed a notice of appeal 
from that part of the Court's decision which granted 
Class certification. On June 20, 1974, the parties 
stipulated to a dismissal of the appeal. 


ad 


THE ACTION SHOULD BE DECERTIFIED 

BECAUSE OF PLAINTIFFS'S FAILURE TO 

COMPLY WITH THIS COURT'S ORDERS 

AND TO OTHERWISE ADEQUATELY REPRE- 

SENT THE CLASS 

At the time of the mot‘on for class action deter- 

mination, plaintiff's counsel assured the Court that "“(tjhey 
can be counted on to engage in vigorous prosecution of this 
action” (Plaintiff's Memorandum in Support of Motion for 
Class Action Determination, p. 15). The affidavit of plain- 
tiff's New York counsel filed in support of plaintiff's 
motion for class action determination sets forth his firm's 
and his co-counsel's credentials at some length. Plaintiff's 
counsel stated that his firm has been appointed lead or 


general counsel in several significant class actions waged 


against substantial defendants and has obtained large recoveries. 


His Philadelphia co-counsel is credited with numerous suc- 


cesses and several massive recoveries. The affidavit alleges 
that "plaintiff...will vigorously prosecute this action on 
behalf of all members of the class." (Moving affidavit of 
Melvyn I. Weiss, undated, pp. 9, 10). 

Yet, despite these representations, plaintiff has 
failed to "fairly and adequately protect the interests" of 
the class (F.R.Civ. P. 23(a)(4)). Plaintiff's failure to 
comply with the Court's orders and otherwise prosecute 
action disqualifies him as an adequate representative. 


The Court of Appeals for this Circuit has ruled 


that the requirement of adequate representation imposes 

clear responsibilities on both the plaintiff and his at- 
torney. Plaintiff must "prosecute the case vigorously...", 
Korn v. Franchard Corp., 456 F.2a@ 1206, 1212 (2a Cir. 1972), 
and his attorney must be "qualified, experienced and generally 
able to conduct the proposed litigation." Eisen v. Carlisle 

& Jacquelin, 391 F.2d 555, 562 (2d Cir. 1968). As this 

Court noted in Federman v. Empire Fire & Marine Insurance Co., 
19 F.R.Serv.2d 480, 483 (S.D.N.Y. 1974) the "requirement is 
satisfied if [among other things] plaintiffs' counsel is 


experienced and will vigorously prosecute the action...." 


Clearly, however, “the primary criterion is the forthright- 


ness and vigor with which the representative party can be 
expected to assert and defend the interests of the members 
of the class, so as to assure them due process." Mersay v. 
First Republic Corporation of America, 43 F.R.D. 465, 470 
(S.D.N.Y¥. 1968). See also, In re Caesers Palace Securities 
Litigation, 360 F.Supp. 366, 396 (S.D.N.¥. 1973); Herbst v. 
Able, 47 F.R.D. 11, 15 (S.D.N.Y. 1969). 

This Court, in deciding the question of certifica- 
tion measured plaintiff and his attorney by the standard set 
forth in Eisen v. Carlisle & Jacquelin, supra, and determined 
that they would fairly and adequately represent the class. 
The plaintiff's record of total inactivity establishes that 


such a conclusion is no longer justified. Decertification 


is appropriate because the prerequisites for maintaining a 


class action are no longer satisfied. 


Feder v. Harrington, 
52 F.R.D. 178, 182 (S.D.N.¥. 1970). See also, Jacobs v. 


Paul Hardeman, Inc., 42 F.R.D. 595 (S.D.N.Y. 1967) (ordering 
decertification where, among other things, the named plain- 
tiffs had become reluctant representatives) . 

Decertification may be ordered under Rule 23, sub- 
divisions (c)(1), (a) (4) or both. See, e.g., Jacobs v. Paul 
Hardeman, Inc., supra. Rule 23(c)(1) provides that an order 
certifying an action "may be altered before a decision 
on the merits." Federman v. Empire Fire & Marine 
Insurance Co., supra, 19 F.R.Serv.2d at p. 483. Indeed, 
Rule 23 places a court "under a continuing duty...to monitor 
the cases and to review the class determination previously 
made...." Zenith Laboratories, Inc. v. Carter-Wallace, Inc., 
64 F.R.D. 159, 164 (D.N.J. 1974). 

This flexibility is essential under the Rule in 
light of the preference on close questions for an initial 
determination in aver of certification, Esplin v. Hirschi, 
402 F.2d 94, 99 (10th Cir. 1968), cert. denied, 394 U.S. 928 
(1969), and the difficulty in predicting the extent to which 
the elements of Rule 23, subdivisions (a) and (b), will be 
satisfied. Subdivision (d) (4) empowers the court to issue 
an order, when appropriate, “requiring that the pleadings be 


amended to eliminate therefrom allegations as to representation 


of absent persons, and that the action proceed accordingly.” 


Fed. R.Civ.P. 23(da) (4). 
' CONCLUSION . 


Plaintiff's failure to comply with this Court's 
orders, to give notice in this action and to otherwise 
pursue the claims of the class disqualifies him as an adequate 
representative and leaves a precondition to the action 
proceeding as a class action unsatisfied. For these reasons, 
an order decertifying the action and striking the class 
allegations contained in paragraphs 13 through 20 of the 
complaint should be granted. , 


Dated: New York, N.Y. 
July , 1975 


Respectfully submitted, 
MILBANK, TWEED, HADLEY & McCLOY 


py: Briscoe R Smith 
(A Member of the Firm) 


1 Chase Manhattan Plaza 
New York, N.Y. 10005 
Attorneys for Defendant 
New York Stock Exchange, Inc. 


CLEARY, GOTTLIEB, STEEN & 
HAMILTON 


UEORGE J. GROMBACE, JR. 


ro e rm 
l State Street Plaza 
New York, N.Y. 10004 
Attorneys for Defendants 
Albert Fried, Jr. and 
Albert Fried & Co. 


August 6, 1975 Affidavit of 
Melvyn I. Weiss in Opposition to 
Defendants’ Motion for an Order 


Decertifying the Action as a Class Action 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CLYDE H. CUINER, individually and 
on behalf of all others similarly 
situaced, 


Plaintiff, 
~against- 73 Civ. 227 (LEM) 


ALBERT FRIED, JR., ALBERT FRIED &  : AFFIDAVIT 
CO. and THE NEW YORK STOCK EXCHANGE, : 


Defendants. 


STATE OF NEW YORK 
COUNTY OF NEW YORK ) 


MELVYN I. WEISS, being duly sworn, deposes and 
says: 
I am a member of Milberg & Weiss, local counsel 
for plaintiff in the instant action, and make this affidavit 
in opposition to defendants’ motion for an order decertifying 
this action as a class action. 
Plaintiff, Clyde H. Cutner, resides in Philadelphia, 
Pennsylvania and sustained losses in excess of $50,000 incurred 
by virtue of a decline in the market price of Skyline Corporation, 
in which plaintiff owned 7,500 shares. The decline is alleged 
to have been artificially caused by virtue of the failures of 
defendants Albert Fried, Fe: and Albert Fried & Co., specialists 
in the stock, and the New York Stock Exchange resulting from 
alleged wrongful activities in stabilizing the market of Skyline. — 
On December 22, 1972, plaintiff retained the Pennsylvania 
law firm of Harold E. Kohn, P.A., Attorneys at Law ("Kohn Firm") 
to institute a class action. Thereafter, it was determined by 
the Kohn Firm chat proper venue rested in the Southern District 


58a 
of New York and the firm of Milberg & Weiss was retained to act 
as "lccal counsel” in the litigation. 

The action was strenously litigated er iminating in 
a class determination by this Court by opinion dated 
March 13, 1974. 

. During pretrial discovery numerous documents 
were produced by the defendants and for the past several 
months have been thoroughly analyzed by the Kohn Firm. 

Subsequent to the said analysis, discussions 
were held between the Kohn Firm and plaintiff to determine 
whether or not the action had sufficient merit to continue. 

T am informed that those discussions resulted in 
certain disagreements between plaintiff and the Kohn Firm 
concerning certain aspects of this litigation. 

Until one week ago, the role of Milberg & Weiss 
in this litigation was that of local counsel available to the 
Kohn Firm for consultation from time to time as requested. The 
Kohn Firm, by agreement with plaintiff was prinarily responsible 
for the prosecution of the action. 


As a result of the genuine disagreements between the 
‘Kohn Firm and plaintiff, plaintiff consulted your deponent and 
requested that the firm of Milberg & Weiss accept primary re- 
sponsibility for the continued prosecution of this action. 1 


have thoroughly reviewed the file, conducted discussion with 
members of the Kohn Firm and plaintiff, have reviewed the court 
record and this Court's prior decisions and as a result I have 
accepted the request to take over sole responsibility for the 
continued prosecution of the case. 

Te is important to emphasize that the Kohn Firm has 
invested hundreds of hours of skillful service on behalf of 
plaintiff and the class and has determined to withdraw as principal 


59a 
counsel on the basis that such a withdrawal will be in the best 


interest of plaintiff and the class. 

I have spoken at length to plaintiff and he has 
informed me that he is prepared to advance all costs connected 
with the notification of pendency of this action to the class 
and any other costs related to the prosecution of this action. 

The firm of Milberg & Weiss stands ready to meet 
any time schedule set by this Court for discovery and for the 
trial of this action. | 

In view of the new developments concerning counsel 


representing plaintiff and the class, is is ‘eacaeaiaae urged 


that defendants' motion to decertify 1 the class b ‘deni ue 
a) 


Sworn to before me this 


G day of August, 1975. 


EO eo ee ne eae ee Re A 
Notary Public 


icta K. coLe : 
ee eae State of New York 
No, 30-57552 . 
Qualified in Nassau eur fate 
Commission aie March S 


August 14, 1975 Reply Affidavit 
of Briscoe R. Smith in Support of 


Motion to Decertify Class Action 


UNITED STATIS DISTRICT corRr 


SOUTHERN DISTRICT OF NEW YORK 


CLYDE H. CUINER, Individually and 
on behalf of all others similarly 
‘situated, 


Plaintiff, 73 Civ. 227 (LFM) 


~against- REPLY AFFIDAVIT IN 


- SUPPORT OF MOTIOC:: TO 
ALBERT FRIED, JR., ALBERT FRIED & DECERTIFY CLASS ACTION 
CO. and THE NEW YORK STOCK EXCHANGE, 
INC. e ° 


Defendants. 


STATE OF NEW YORK 


) 
2 88.2 
) 


COUNTY OF NEW YORK 


BRISCOE R. SMITH, being duly sworn, says: 
1. I ama member of Milbank, Tweed, Hadley & McCloy, 
attorneys for The New York Stcck Exchange, Inc. (the "Exchange"), 
} a defendant in this action. I am familiar with the proceedings 
| in this action and submit this reply affidavit in support of 
| defendants' motion to decertify the action and strike the class 
action allegations from the complaint. ° 
2. I am authorized by George Weisz, Esq. of Cleary, 
Gottlieb, Steen & Hamilton to advise the Court that it endorses 


and joins in the points advanced in this affidavit. 


Mr. Cutner’s Failure to Reoresent the Class 
3. It is conceded that Mr. Cutner and his lawyers 
abandoned the class and that the interests of the members of 
| the class have been completely neglected for more than 17 
| months. Thus, neither plaintiff nox any of his lawyers have 
responded to the facts laid out in defendants’ motion papers 
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regarding Plaintiff's demonstrated failure to represent the 
class. Mr. Cutner has done nothing to advance his substantial 
claims--much less those of the class he purports to represent-- 
except to serve a few interrogatories and discovery requests 
.and to be certified as class representative, in the more than 
two and one half years since the commencement of this action. 

He has done absolutely nothing in the 17 months since certifi- 
cation, in flagrant disregard of this Court's orders. Doubtless 
Mr. Cutner would have continued to sleep both on his alleged 


claims and of those of the class members had it not been for 


abandoning the class, he should again be entrusted with the 
rights and obligations of absent class members. Similarly, no 
explanation is offered for Mr. Cutner's disregard for the orders 
of this Court. 

5. With a track record of more than 17 months, plain- 
tiff has demonstrated that his certification was contrary to 
the best interest of the class. Not even his counsel has 
atcempted to rehabilitate him. He has breached the fiduciary 
duty to the class members by failing to comply with the orders 
of this Court and to otherwise prosecute this action. It is 
abundantly clear that Mr. Cutner is not a suitable representa- 


tive. 


Milberg & Weiss, as Attorneys for the Class 


6. Much of the affidavit of Melvyn Weiss, sworn to 
August 6, 1975, discusses the "substitution" of the law firm 


of Milberg & Weiss for Harold E. Kohn, P.A. as "main" counsel 


defendants' motion. . 
4. Moreover, Mr. Cutner offers no reason why, after ; 


in this action. When the class certification motion was made, 


however, the Court was assured that Milberg & Weiss was 
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eminently qualified to advance the interests of the class and tha 


it would do so. But Milberg & Weiss was content to do nothing 
to comply with this Court's order simply because it had some 
kind of an arrangement with the Kohn firm. Whatever these 
arrangements between the lawyers were, the fact remains that 
‘Milberg & Weiss, just as the Kohn firm, has shown complete in- 
difference to its obligations to absent class members. Like 
Mr. Cutner, Milberg & Weiss does not even attempt to explain 
away its 17 month lack of attention to the interests of the 
class members. 
7. %&In short, as plaintiff and eounsel in effect 

concede, by failing to attempt to excuse their indifference to 
the interests of the class, Milberg & Weiss abandoned the 
class, just as did the Kohn firm and Mr. Cutner. The Court 


should not, we submit, entrust further the rights of the class 


make gcod on claims of energetic representation, have failed 


utterly to justify the Court's initial confidence. 


| Plaintiff's Ability to Finance the Litigation 
8. One final point should be made because of Mr. 
Weiss' assertion that Mr. Cutner is prepared to advance all 
costs of notice and prosecution of the case. Mr. Cutner has, 
of course, been responsible for these costs since the commence- 
ment of this action. The unmistakable inference is that, 


subsequent to class action certification and the requirement 


to a representative and his lawyers which, given 17 months to 


of individual notice, Mr. Cutner was unwilling or unable to 

pay. In any event, counsel's representation must be disregarded 
in light of the refusal in the course of defendants' discovery 

to answer questions regarding the financial ability to say. 

At the least, a sworn statement by the plaintiff with appropriate 
support should be required where plaintiff's representative 
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Status is challenged after the class as a practical matter has 


been abandoned. Moreover, plaintifé's counsel made substantially 
the same seprerantatson more than one year ago when he stated 
that "plaintiff has offered to undertake the payment of costs." 
(Memorandum in Support of Motion for Reargument, point 8, 
dated April 19, 1974.) The experience of the last year has 
shown these representations for what they are worth. 

9. Defendants respectfully request an order decerti- 


fying the action, striking the class action allegations from the 


complaint, and for such other relief as may seem just and proper. 


eee Sah 


Briscoe R. Smith 


Sworn to before me this 


14th day of August, 1975 
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October 29, 1975 
Notice of Motion 


to Decertify Class Action 


| CLYDE H. CUTNER, Individually and on 
| behalf of all others similarly 
situated, — 


- 


Plaintiff, 


NOTICE OF MOTION 
-against- 


73 Civ. 227 (LFM) 
ALBERT FRIED, JR., ALBERT FRIED & 


CO. and THE NEW YORK STOCK EXCHANGE, 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
Briscoe R. Smith, sworn to October 29, 1975, the orders of this 
Court dated March 13, 1974, April 8, 1974 and September 29, 1975 
and the affidavits of Albert Fried, Jr., sworn to May 31, 1974 
and July 2, 1975, the undersigned will move this Court before 
the Honorable Lloyd F. MacMahon in Room 905 of the United States 
Court House, Foley Square, New York, N.Y¥., on November 14, 1975 
at 2:15 P.M., or as soon thereafter as counsel can be heard, for 
an order pursuant to Rule 23, Subdivisions (c)(1) and (d) (4) of 
the Federal Rules of Civil Procedure decertifying the action as 
a class action on the grounds that plaintiff is an inadequate 
representative of the class and for such other and further relief 


as may seem just and proper. 


Dated: New York, N.Y. 
October 29, 1975 


Yours, etc., 


MILBANK, TWEED, HADLEY & McCLOY 


By LS fh 


A Member of the Firm) 
Z: Cakae Manhattan Plaza 
New York, N.Y. 10005 
Attorneys for Defendant 
New York Stock Exchange, Inc. 


CLEARY, GOTTLIEB, STEEN & HAMILTON 


eae La 


A Meaber of the Firm 
1 State Street Plaza 
New York, N.Y. 10004 
Attorneys for Defendants 
Albert Fried, Jr. and 
Albert Fried & Co. 


MILBERG & WEISS 
1 Pennsylvania Plaza 
New York, N.Y. 10001 
Attorneys for Plaintiff 


October 29, 1975 Affidavit 
of Briscoe R. Smith in Support 


of Motion to Decertify Class Action 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CLYDE H. CUTNER, Individually and 
on behalf of all others similarly 
situated, 


Plaintiff, 


AFFIDAVIT IN SUPPORT 
~against- OF MOTION TO DECERTIF! 


CLASS ACTION 
ALBERT FRIED, JR., ALBERT FRIED & 


CO. and THE NEW YORK STOCK EXCHANGE, 73 Civ. 227 (LFM) 
INC., 


Defendants. 


STATE OF NEW YORK 


) 
2 $8.3 
) 


COUNTY OF NEW YORK 


BRISCOE R. SMITH, being duly sworn, says: 

1. I ama member of Milbank, Tweed, Hadley & McCloy, 
attorneys for the New York Stock Exchange, Inc. (the “Exchange"), 
a defendant in this action. I am familiar with the proceedings 

| in this action and submit this affidavit in support of the 

| defendants’ renewed motion to decertify the actionand strike 

the class action allegations from the complaint. I am authorized 
by George Grumbach, Esq. of Cleary, Gottlieb, Steen & Hamilton, 

| attorneys for Albert Fried, Jr. and Albert Fried & Co., to advise 

| the Court that he endorses and joins in this affidavit. 

2. On August 1, 1975, defendants moved for an order 

| decertifying the action as a class action. The motion was based 

j on plaintiff's undisputed failure to fulfill his obligations to 

} the class he purports to represent by taking steps to prosecute 

} the acticn on behalf of the class. 

3. On September 29, 1975, this Court denied defendants’ 

|] motion “without prejudice to renew within 30 days upon a showing 
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that in the interim, plaintiff has failed to take steps to 


prosecute this suit diligently.” A copy of that order is attached 
as Exhibit A. 

4. Thirty days have passed since the date of that 
order. Plaintiff, during that period, has done nothing to 
prosecute this action. Accordingly, defendants renew the motion. 

5. The nature and history of this action are set forth 
in defendants’ memorandum dated July 16, 1975 originally filed 
in support of the motion to decertify and resubmitted in support 
of this motion. In substance, plaintiff seeks recovery for him- 
self and for a class consisting of approximately 11,000 members, 
on the grounds that defendants acted fraudulently and negligently 
in the discharge of their duties relating to the trading in a 
listed security. 

6. Plaintiff commenced this action on January 12, 
1973. Since then, to our knowledge, plaintiff has failed “to 
give individual notice to all class members who can be identified 
through reasonable efforts” (Opinion of the Court, dated March 13 
1974) or to “promptly submit to the Court recommendations regard- 
ing the method by which class members shall be identified and 
the mailing of notice effectuated” (Order of the Court, dated 
April 8, 1974). Nothing, to our knowledge, has been done to 
prosecute the action since the class action determination. 

7. Plaintiff's counsel, in ovposing defendants’ 
original motion to decertify the action, failed to respond to 
the allegations regarding plaintiff's demonstrated failure to 
represent the class. No explanation was offered for plaintiff's 
and his counsel's disregard for the orders of this Court. No 
reason was put forward to explain why, after neglecting the 
class for 17 months, they should again be entrusted with the 
rights and obligations of absent class members. 


68a 


8. For these reasons, defendants request an order 


Gecertifying the action as a class action, striking the class 


action allegations from the complaint and for such other relief 


as this Court deems just and proper. 
peony, pe Us 
Briscoe R. Smi 


Sworn to before me this 


BYXC day of October, 1975 
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UNITED STATES DISTRICT COURT ; 
SOUTHERN DISTRICT OF NEW YORK 70a 


CLYDE H. CUTNER, et al., : 
73 Civ. 227 (LFM) 
Plaintiffs, 
- against - 
- ALBERT FRIED, JR., ALBERT FRIED & 
-CO., and THE NEW YORK STOCK EXCHANGE, 
INC., 


Defendants. 


STATE OF NEW YORK ) 
ss.. 
COUNTY OF NEW YORK ) 


MELVYN I. WEISS, being duly sworn, dep~ and 


I am a member of the firm of Milberg & Weiss, 


attorneys for plaintiffs in the above action and make this 
affidavit in opposition to defendants’ motion to dismiss 


the complaint. 


I sincerely apologize for the oversight in not 
having realized that a decision was entered by your onor 
on defendants' prior motion to dismiss for failure to 


presecute. 


In the exercise of caution, it has been the - 
practice o* my firm to have a clerk personally follow the 
opinion book maintained by the Clerk of the Southern District 
of New York for decisions in matters in which the office is 


involved and which are pending decision. 


As the affidavit of Lawrence Maxon submitted 
herewith attests, he was charged with the responsibility to 


follow for an opinion, but for same reason the opinion was not 


entered in the opinion book maintained by the Clerk of the 7 
Court. 

In addition, our office usually receives 2 post 
card indicating that an order or decision has been entered 
in cases pending before the Southern District of New York in 
which we are involved, but no such notification was r-ce ved 
ss in the above matter. 

Immediately upon discovering this inaivertent 
failure to detect that an opinion had been tendered by your 
Honor, I caused a Notice to Take Deposition of the principal 
defendants to be served on October 31, 1975. 


It is respectfully urged that the delay -£ two 


days will not prejudice any party to this litigation. In 
addition, I might note that I have personally reviewed the 
New York Law Journal and the notice that the opinion was 
rendered was not published ufil ‘Septeates 30, 1975. There- 
fore, the Notice to Take the Deposition was served on the 
thirtieth day following the day in which the notice was given 
in the New York Law Journal. 

Upon receipt of the instant motion, I telephoned 
the attorney for the moving party and explained what had 
occurred and asked them to withdraw the motion. He told me 
he would iet me know by Monday, November 3, 1975, but did nat 
return the telephone call wmtil Wednesday, November 5, 1975 at 
which time I was informed that the motion would net be withdrawn. 

Under the circumstances, it is respectfully 
requested that the motion be dented. 


Sworn to before me this 


6th day of November, 1975. 


° wt be 
te se * 


November 10, 1975 Affidavit of 
Lawrence Maxon in Opposition to 
Motion to Decert’ €y Class Action, 


Together wit:. Attachments 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CLYDE H. CUTNER, et al., ” 


73 Civ. 227 (LFM) 
Plaintiffs, 


- against - AFFIDAVIT IN OPPOSITION 


TO MOTION TO DISMISS 
ALBERT FRIED, JR., ALBERT FRIED & ACTION 


CO., and THE NEW YORK STOCK EXCHANGE, 


Defendants. 


STATE OF NEW YORK ) 

: Ss.: 

COUNTY OF NEW YORK ) 
LAWRENCE MAXON, being duly sworn, deposes and 


says: 


I am employed full-time by the law firm of 


Milberg & Weiss. My job responsibilities include making 
a daily check of the opinion records maintained by the Clerk 
of the Southern District of New York. The procedure in the 
office is for each attorney to inform me of the submission 
or argument of a motion where decision has been reserved. I 
thereafter check the name of the case in the opinion book 
described above daily. Occasionally I miss a day and I check 
on my next visit for the previous day. 

Melvyn I. Weiss, a partner in the firm of Milberg 
& Weiss, instructed me to follow for a decision in Cutner v. 
Fried, et al. following his submission of papers to this Court 
for consideration. I had reviewed the opinion book for each 


day thereafter to determine whether an opinion was rendered. 


On October 31, 1975, Mr. Weiss called me into 
his office and severely reprimanded me for having missed 
an opinion rendered by this Court on the pending motion 
_which he informed me had been entered on September 29, 1975. 
Mr. Weiss informed me that he learned of the opinion by 
virtue of a motion served by the defendants dated October 


29, 1975. 


I was extremely upset by the reprimand and could 


not understand how I erred in follow-ng the case since I 


dilligently followed the case knowing the importance of the 
function. I informed Mr. Weiss that I had been following 
the case on a daily basis and was mystified by my failure to 
detect the opinion. I immediately left Mr. Weiss's office 
and on my own volition, went down to the Clerk's office and 
examined the opinion book. I discovered that the opinion 
was never entered in the book thereby explaining why I had 
not reported the rendering of the opinion. I attach hereto 
a photocopy of the opinion book for several days following 
September 29, 1975. I examined the book for each date 
following September 29, 1975 and can attest that the opinion 


was never entered. 


' Sworn to before me this 


‘eK 
/{— day of November, 1975. 


November 13, 1975 Reply Affidavit 
of John E. Smith in Support of 


Motion to Decertify Class Action 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CLYDE H. CUTNER, Individually and 
on behalf of all others similarly 


situated, 73 Civ. 227 (LFM) 
Plaintiff, 


~against- REPLY AFFIDAVIT 


ALBERT FRIED, JR., ALBERT FRIED & 
CO. and THE NEW YORK STOCK EXCHANGE, 


Defendants. 


STATE OF NEW YORK ) ,,, 
COUNTY OF NEW YORK ) =e 


JOHN E. SMITH, being duly sworn deposes and says: 

1. I am an attorney associated with the firm of Cleary, 
Gottlieb, Steen & Hamilton, attorneys for defendants Albert 
Fried, Jr. and Albert Fried & Co.,. and am the managing 
attorney of that firm. 

2. As part of my responsibilities, I sugervixe the 
Managing Clerk's Department, consisting of a managing clerk 
and several assistant managing clerks. Part of the duties of 
this Department is to search the New York Law Journal every 
day marking those cases in which our office has an interest 
and in which trial motions or orders are pending. In addition, 
at least several times per week, one of the employees under 
my supervision checks both the opinion book and the docket 
sheets in the office of the Clerk of this Court for orders 


and decisions relating to cases in which this firm has 


appeared. 


3. Our firm's docket sheet for this case reflects the 
fact that on or before October 1, 1975 we learned that this 
Court had entered an order by endorsement on defendants’ 
motion to decertify this action as a class action. 

4. Because we do not retain postcards received from 
the Clerk, I cannot say whether we received one in this 
instance. However, we noted in the October 1, 1975 edition 
of the New York Law Journal that this Court had entered the 
Order at issue herein (at p. 24, col. 2). On October 1, 1975, 
we obtained from the Clerk's office a photostatic copy of the 
order. | 


5. Finally, it may be noted that the Court's memo 


endorsement is duly entered and quoted in full on the docket 


sheet maintained in the Clerk's office under date of 


September 29, 1975. 


eee peered 


John E. Smith 


Sworn to before me this 


i3th day of November, 1975 


oe eng Hwan 3 


November 13, 1975 Reply Affidavit of 
Briscoe R. Smith in Support of 


Motion to Decertify Action 


UNITED STATES DISTRICT COURT 
s 


OUTHERN DISTRICT OF NEW YORK 


" CLYDE H. CUTNER, Individually and 
'on behalf of all others similarly 


|, situated, 


REPLY AFFIDAVIT 
Plaintiff, 


73 Civ. 227 (LPM) 
~against- 
ALBERT FRIED, JR., et al., 


Defendants. 


BRISCOE R. SMITH, being duly sworn, says: 
1. I submit this affidavit in response to the affidavit 
of Melvyn I. Weiss dated November 6, 1975. 

2. Mr. Weiss' affidavit mischaracterizes this motion 
jas a “motion to dismiss the complairt." Defendants have not 
esoed to dismiss Mr. Cutner's complaint, but have moved. to de- 
| certify the action as a class action, and to strike the class 
| action allegations from the complaint. | 

3. Defendants first moved to decertify this action as 
la class action on August 1, 1975. One would have thought that 
| plaintite and his counsel wouls have responded co this challenge ~ 
j te their ability to represent the class by immediately taking 


Lare to notify the class, as directed by the Court. Instead, 


! 


| plaintits and his counsel did absolutely nothing to pursue the 
| 
U 


action on the merits but only sought to protect their status as 


{! 
| the Class representatives. Indeed, it was not until dateseuntae* 


ianeuad their motion (at the expiration of the thirty-day reprieve 
i granted by this Court) that plaintiff thought to notice defend- 


ants! depositions. 


| 4. Plaintiff's counsel submits that no party will be 


poe by his delay in commencing discovery. Prejudice, how- 
i 


jever, is not the is: .e on this motion. The oniy question is plain 
itige's and his counsel's right to continue representing approxi- 
mate) 1,000 absent class members. Their failure to immediately 
commence prosecuting this action and to comply with chis Court's 
order dated September 29, 1975, for whatever reason, is a further 
demonstration of their neglect of the class and compelling evidenc 
of their inadegtacy. . 

. 5. As an explanation for his failure to prosecute the 
action, plaintiff's counsel submits that this Court's order deny- 
ing defendants' motion without prejudice “to renew within 

‘thirty days" upon a showing that plaintiff failed to prosecute the 
action diligently was not entered in the opinion book and that 
he received no postcard advising him of its entry. The inference 
is that there was an error in the Clerk's office. Such was not 
the case. 

6. The affidavit of Steven Kroleski, submitted here- 
with, establishes that the order was entered on the docket sheet, 
that a eseusacd was mailed to Milbank, Tweed, Hadley & McCloy 
by the Clerk of the Court advising of its entry, and that notice 
of the order was printed in the New York Law Journal on October 1, 
1975. Had plaintiff's counsel examined the docket sheet instead 


of the opinion book, or reviewed the. Law: Journal ,-he would have 


- 


~ 


been apprised of the order. 


8la 
7. The affidavit of John E. Smith, submitted on behalf 


4 


i of Cleary, Gottlieb, Steen & Hamilton, corroborates the fact that 


:notice of the order's entry was available to anyone who reviewed 


:the Lz Journal or examined the docket sheet. 


8. For these reasons, defendants request an order de- f 


‘certifying the action as a class action and striking the clas: 


action allegations from the complaint. 


(AS 


Briscoe R. Smith 


Sworn to before me tiiis 


13th day of November, 1975. 


November 13, 1975 Affidavit of 
Steven L. Kroleski in Support of 
Motion to Decertify Action, 


__Together with Attachments _ 


UNITZD STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CLYDE H. CUTNER, Individually and on : 
behalf of all others similarly 


situated, : 
Plaintiff, ¢ APFIDAVIT 
~against- : Index No. 73 Civ. 


227 LYM 
ALBERT FRIED, JR., ALBERT FRIED & CO.,: 
-and TSE NEW YORK STOCK EXCHANGE, INC., 


Defendcants. 


STATE OF NEW YORK 
88.: 


=wZ a9 we 


| COUNTY OF NEW YORK 


STEVEN L. KROLESKI, being duly sworn, deposes and says: 
I am a law clerk with Milbank, Tweed, Hadley & McCloy. 
On September 30, 1975 I obtained a copy of the memo 


defendants’ motion to decertify the action as a class suit, by 
xeroxing the original document then in the file with Judge 
MacMahon's unit clerk, located on the 5th floor of the U.S. 


Courthouse, 40 Centre Street, New York, New York. 
On November 6, 1975 I examined the docket sheet 


(Exhibit A) which is also kept with Judge MacMahon's unit clerk 


and ascertained that the "memo endorsement and order” entry was 


timely made. Purthermore, Milbank, Tweed, Radley & McCloy 


received a postcard (Exhibit B), from the clerk of the court of 


the Southern District of New York advising that such an order 


| 
i 
i 
1 


t 


endorsement and order, dated and filed September 29, 1975, denying 


ee eee 


was entered on the action’s docket sheet on September 29, 


1975. 


On October 1, 1975, at page 24 of the New York Law 


Journal (Exhibit C), a decision in this action is reported under | 


Judge MacMahon's decisions as “see memorandum and order signed." 


Sworn to before me this 


)3’"*aay of November, 1975. 


R J. POMEAANTZ 
LIC, Stzto of New York 
2°39 
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miteed, ad.ne notice hae been .sent to.the clase manbers, 
$n, fact, plainsif® has done nothing at all. to prosecute 
thie oult sinee the alase astion determination was made 
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mere chen 18 months age, ae oe ee 
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“We dented defendants? “inietai motion to ‘decar= 
Out frajhidiee to renew within 30 ddys upon a showlsig’ tha, 
fi the interti a, plaintie? hes dalied ed ‘take stegé to 
Présecute this ‘suit ‘dtitigentiy.** Defendants have icw 


recieved‘ the motion, ‘ Plaincise’s cownsél has tespcuded| 
Dy: diaiaingchat-the reason td ag fatied to act with 
ist “$0 days was tliat he was dot avare'of our order of 
Septambes "295 1975, ‘However, that order was properly 
dcehated, and notice of the order vas duly published in 
the New York Law Journal ou Ostober 1, 1975, Thus, ale 
though we gave platatif£ 2 second chance to proceed with 
the suit, be has inexcusably fatled to do so, This, . 


failure serves to emphasize plaintiff's total lack of 
ecneern with diligens prosecution of this action, 


= ' 
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“4 Seters. ty peed batdby ba inenbtonsd-thet an:taporseas 
fdatow té be consilered when ‘deteraining whether an-e0s 7: 
tit chewld proceeded *a wlase‘seeton ts:whethes~piste’ 
e242 whit‘ seiz1y end adequately vepresent the class. 

mile 23(a) (4), Fea RCiv PF. 7m Maxaaz v.. Eizat Rem, is 
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tative ps aa Perey ean be exp cted £0 ass OH? Se. % "leu, 
of the _mexbers ef the class, so as to insure 
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process.” The test that has teen applied Ls 

that the "parey's serorney"bé quali ftedyeiperienced; :. 
and-penerally-able te’ éoudubt ‘the: proposed: Lintgatian,”:: 
BisenrriGerktele 4 Jeotuattn,:391.9.24 595)-502-(24 


, Clea: 296ep), When we granted iclass action 'status.in: 8 
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an section should be maintained 

esa class ection “my be sitered or anended before the 
decision on tha merits,” The Supplementary Note of the. 
| Advisory Comittee with: — te Eels 23(e) (1) states: 


1m deberntaiielios cesid Sida ean be altered or amended be- 
fore decision on the merits if, spon fuller development of 
| the, facta, the original daterniaazion appears wnscusd,” 


This is such a cage, .°§ 


Plaincit? and his comsel, by thetz inmacescale 
meglest and delay, have demonstrated that they are cither 
Maivillling of wuable to fultili their fiductary duty to rep- 
Séeent absent class nenbers, Ouw finding om the ustion to 
certify the elses, that plaintif? met the test in Eisen, 
yer a ene en icetcne. | 


COT RNS . Adgemdtagly,, defendants motion fer an order, 
pursuant te Pale s 23(e) (1), Fed. 2.Civ.2., determining that 
ty. seston shesld no longer proceed as a clase action, 
| Se exented,. Furthermore, oi) @lass action allegations 
shal! be stricken from the complaint, and this action 
shall continue solely on behalf of the naned plaintif# 
iadividualiy, ‘Pintutit? 46 directed ‘to serve and file 
amr ttiended couplitst , ee . 
Wisiit 20 day, ‘bo caren | 
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Dated: lew Yerk,, a. , 
. Novanber 24, 1973 
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Notice of Motion for an Order 
Permitting Late Filing of 


an Amended Complaint 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Plaintiff, 
- against - 
ALBERT FRIED, JR., ALBERT FRIED : : 


&-CO., and THE NEW YORK STOCK 
Me EXCHANGE, INC., 


73 Civ. 227 (LEM) 


NviICE OF MOTION 
Defendants. 


PLEASE TAKE NOTICE, that upen the annexed 
afficavit of Jerome M. Congress, sworn to Febrv-ary 
27, 1976, the undersigned will move this Court before 
the Honorable Lloyd F. MacMahon in Room 2704, United — 
States Court House, Foley Square, New York, New York 
10007, om March 12, 1975, at 2:15 P.M. or as soon thereafter 
as counsel can be heard, for an Order permitting a late 
filing of an Amended Complaint herein on the grounds that 
such late filing will in no way prejudice defendants and 
will protect substantial rights of plaintifé. 


Dated: New York, New York 
March 1, 1976. . 


Gne vemnayiventa Plaza 

New York, New York 10001 
(212) $94--§360 

Attorneys for Plaincif£ 


Milbank Tweed Hadley & MacCloy 
oe oon York ork 0005 


Affidavit of Jerome M. Congress 
in Support of Motion 
to File an Amended Complaint, 


_Together with Attachments 


Sl 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CLYDE H. CUTNER, 


Plaintiff, 
73° Civ. 227 (LFM) 
~against- 


ALBERT FRIED, JR., ALBERT FRIED & : 
CO., and THE NEW YORK STOCK 
EXCHANGE, INC., : AFFIDAVIT 


Defendants. 


STATE OF NEW YORK ‘ 
COUNTY OF NEW YORK ) 


JEROME M. CONGRESS, being duly sworn, deposes 


and says: 


1. I am associated with Milberg & Weiss, attorneys 
for plaintiff in the above action. I submit this affidavit 
in support of plaintiff's motion for permission to make a 

late filing of the Amended Complaint herein. 
. 2. In its Memorandum dated November 24, 1975, 
this Court determined that this action should no longer 
proceed as a class action and ordered that plaintiff serve 
and file an Amended Complaint within 20 days striking all 
class action allegations from the Complaint. Counsel for 
plaintiff subsequently considered appealing from the Order 
decertifying the class, and evaluated the status of the case. 
In the course of such evaluation, plaintiff inadvertently 
failed to meet the 20 day time period set forth in the Court's 


Order. 


3. On February 3, 1976 plaintiff served an o4a 
Amended Complaint consistent with the requirements of the 
Court's Order that class action allegations be stricken. - 
. The Clerk of the Court has, however, refused to file the 
Amended Complaint on the ground that the filing “was not 


made within the 20 day limit. A copy of such proposed 


Amended Complaint is attached hereto as Exhibit A.. Plaintiff's 
counsel .then sought to obtain the consent of defendants 

to such late filing. Defendants refused to consent to the 

late filing, but nevertheless served Answers &: the proposed 
Amended Complaint. Copies. of such Answers are annexed 

hereto as Exhibits B and C. 


4. Plaintiff submits that defendants have in no 
way been prejudiced by the timing of plaintiff's service of 


the Amended Complaint and that the interests of justice 
support plaintiff's motion for an Order relieving plaintif£ 
from the 20-day time limit in the Court's November 24 
Memorandum and allowing plaintiff to file the propcsed 
Amended Complaint. As shown in the accompanying Memorandum 
of Law, a failure to file papers within the required time 
period should not result in the dismissal of an action in 
the absence of real prejudice to defendants where substantial 


rights are involved... 


5.. For the reasons given, ‘plaintiff respectfully 
requests that the Court grant the instant motion. 


Bi 


Sworn to before me this 
day of March 1, 1976 


a 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CLYDE H. CUTNER, 


73 Civ. 227 (LYM) 
Plaintiff, 


- agzinst - 


| AMENDED COMPLAINT 
ALBERT FRIED, JR., ALBERT FRIED & 


CO., and THE NEW YORK STOCK 
EXCHANGE, INC., 


JURY TRIAL DEMANDED 
Defendants. ee ee eee 


Plaintiff, for his amended complaint, alleges as 
follows, on information and belief, except as to paragraphs 


i through 5. 


Jurisdiction, Venue and Nature of Action 


2. This Court has jurisdiction of this action under 


Section 27 of the Securities Exchange Act of 1934 ("Exchange 


Act"), as amended, 15 U.S.C. §78aa, and 28 U.S.C. §§1332 and 
1337. 


2. Plaintiff brings this action under and pursuant 
to Sections 10(b) and 11(b) of the Exchange Act 15 U.S.C. 
$78} (b) and 78k(b), Rules 10b-5 and 1lb-1 cf the Securities 
and Exchange Commission promulgated thereunder, and Rule 104 
of the New York Stock Exchange. 

3. The matter is controversy exceeds the sum of 
Ten Thousand Dollara ($10,000.00), exclusive of costs and 
interest. 

4. Venue is proper in this judicial district under 
Section 27 of the Exchange Act, 15 U.S.C. §78aa and 28 U.S.C. 
§$1391(b) and (d). 

5. Plaintiff Clyde H. Cutner is a citizen of the 
Commonwealth of Pennsylvania ‘residing at 226 South Rittenhouse 


Square, Philadelphia, Pennsylvania, and on December 22, 1972, 
was the beneficial and record owner of 4100 and 3400 shares, 
respectively, ox Skyline Ccsporation. 
6. Defendant Albert Fried, Jr. (hereinafter "Fried") 
is a citizen of the State of New York, engaged in business as 
a stocktroker at 91 Hudson Streec, New York, New York, is a 
member of the New York Stock Exchange, and is registered there- 
with as a "Specialist" in Skyline Corporation market tradin,. 
?. A “registered specialist" is one authorized by 
a national stock exchange with which he is registered to 
perform two basic functions with respect to his spe i-lty 
stock: As a broker, he executes orders forwarded to him by 
other exchange members, which are noted in his specialist “book” 
and for which he receives a part of the total commission paid 


by customers for the execution of thi: orders. As a dealer, 


he buys and sells for his own accoun: for the purpose of pro- 


viding reasonable price continu1“y from transaction to trans- 
uw=tion by evening out temporary dispar: .2s between public 
supply and demand. 

8. Defendant Albert Fried ¢ ©. (hereinafte. "Fried 
Company”), a stock bro). age firm wich its principal place of 
business at 91 Hudson Street, New York, New York, euploys 
defendant Fred in his -azacity as Special: st and is the 
firm specializing in Skyline Corporation market trading on 
the New York Stock Exchange. 

9. Defendant New York Stock Exchange (hereinafter 
"NYSE") is a New York not-for-profit corporation and is a 
“registered national securities exchange” as defined by §6(d) 
of the Securities Exchange Act of 1934, 15 U.S.C. §78f£(d), 


with its principal place of business at 11 Wall Street, New 
York., New York. 


od 


10. Skyline Corporation is a corporation engaged in 


the business of manufacturing and selling mobile homes and 


related products. Its shares are listed and traded on the NYSE. 


11. Defendants, in connection with the unlawful 
acts, conduct and « snspiracy charged herein, directly or in- 
directly, used the means and instrumentalities of ir~erstate 
commerce and of the mails and the facilities of a national 


stock exchange. 


COUNT I 

12. Shares in Skyline Corporation were traded on 
defendant NYSE throughout 1972 SHEET Deceabes 22, 1972, at 
prices varying between a high of $74 and a low of $41 1/2 
per share. 

13. At all relevant times, Skyline Corporation has 
been and remains a financially sound corporation making a 
quality product, with good prospects for the future. 

14. During the course of the morning of December 22, 
1972, ap vroximately 8,100 shares in Skyline Corporation were 
traded at approximately $48 per share. . 

15. At noon on December 22, 1972, a report of 
quarterly earnings by Skyline Corporation was published 
aationally on news wire services which showed earnings per 
share down slightly from the previous year for the quarter, 

but up slightly for the half-year. : 

16. With no further shares having been traded, at 
i2:11 p.m. on Decemter 22, 1972, defendants in collaberation 
with each other and in their respective official capacities, 

stopped further trading in shares of Skyline Corporation. 


98a 
17. The aforesaid closing of trading in such shares 


was done by defendants without justification and in breach of 
their duties imposed by the Exchange Act and the Regulaticns 
ther+under. 

18. No further trading in shares of Skyline Corpora- 
tion was permitted by defendants until 1:19 p.m. Tuesday, 
December 26, 1972. 

19. During the period from noon December 22, 1972 to 
1:10 p.m. December 26, 1972, defendant Fried, the agents and 
employees of defendants Fried and Fried Company, the Floor 
Governor andBoard of Governors and other agents and/or officials 
of defendant NYSE, and‘all of them, conspired to and did engage 
in acts, transactions, practices and courses of business which 
operated as a fraud and deceit upon plaintiff, made untrue 
statements of material facts and omitted to state material 
facts necessary in order to make the statements made, in the 
light of the circumstances under which they were made, not 
misleading to plaintiff, utilizing the facilities of 
defendant NYSE, the national wire service and other instru- 
mentalities of Interstate Commerce in violation of Section 10(b) 
of the Exchange Act and Rule 10b-5 thereunder, as is more 
fully set forth below. 

20. In connection with the stopping of trading 
on December 22, 1972, defendants, each of whom is sued both 
individually and as a co-conspirator, falsely represented that 
the influx of sell orders was of such volume as to necessitate 


closing the said market, which representation was untrue and 


operated as a fraud and deceit upon the shareholders of Skyline 
Corporation. 


eo - 


21. Tne act of stopping trading in the said shares 
operated as a fraud and deceipt upon plaintiff and the class 
in that that act operated as a false and misleading representa- 
tion that the value of shares had been substantially reduced 
as a result of lower quarterly earnings. 

22. Defendants conspired to and did falsely repre- 
sent and state to the pudlic, utilizing the facilities of 
defendant NYSE, interstate news wire services, and various 
newspapers and reports mailed interstate, that the fair market 
value of shares in Skyline Corporation had beer reduced by 
$14 and that the true sale price for its shares was $34. 

23. In fact, defendants Fried and Fried Company 


had orders on their books to buy at substantially higher prices. 


24. The act of resuming trading in Skyline Corpora- 


tion shares at 1:10 p.m. December 26, 1972, at a price of $34, 
operated as a fraud and deceit apon plaintiff and the plain- 
tiff class in that it cperated as a false and misleading 
representation that there had been sufficient time for the 
market to absorb, assess and recover from the implications 
and representations made by defendants in stopping trading, _ 
and further operated as a false and misleading representation 
that $34 was the highest price obtainable for the shares of 
Skyline Corporation. | 

25. Defendants conspired to and did omit to state 
the following material facts which were necessary in order to 


make the acts and statements of defendants not misleading 
to plaintiff: 


v 
= * 


(a) that at the time trading was halted, the 
Specialist's books carried buy orders at prices higher than 
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$34, which orders were not filled at prices higher than $34; re 
(b) that the alleged influx of sell orders was 
of much lesser volume than experienced on occasions when 
trading was not stopped; | 
(c) that the stopping of trading was due to the 
failure of defendants Fried and Fried Company to properly 
perform the duties imposed upon them as Specialist and was 
not due to emergency conditions in the market or to material 
conditions intrinsic to Skyline; 
(d) that only 75,000 Skyline shares were matched 
by the Specialist during the time in which trading was haited. 
26. As a resuit of the aforesaid acts, conduct, 
combination and conspiracy, plaintiff has been forced to 
sell Skyline shares at a depressed price and, in order to 
retain his investments held in margin or maintenance accounts, 
has had to borrow money at interest and take money out of 


income producing accounts and investments. Plaintiff has 


thereby been damaged in an amount in excess of $100,000.00. 


COUNT IT 

27. Plaintiff incorporates by reference herein 
Paragraphs 1 through 25 hereof. 

28. The aforesaid acts and practices by defendants 
had the purpose and effect of pegging or fixing the price 
for shares in Skyline Corporation substantially lower than 
the available market for Skyline Corporation shares. 

29. The aforesaid stabilizing was itself a 
manipulative device and was initiated at the price of $34 
by defendants at a time when defendants knew or had reason 
to know that the said price was the result of activity which 


<r 


was fraudulent, manipulative and deceptive as above described, 101a 


all in violation of Section 10(b) of the Exchange Act and 
Rule 10b-5 thereunder. 


30. By virtue of the Soregding, plaintife has been 


damaged as described in Paragraph 26 above. 


COUNT IIL 


31. Defendants in this Count are Fried and Fried 


Company. 

32. Plaintiffs incorporate by reference herein 
Paragraphs 1 through 29 hereof. 

33. The Rules of the NYS:. especially Rule 104, 
impose upon defendants as Specialists a duty to maintain 
a fair and ‘orderly market and to minimize the effects of 
temporary disparities between supply and demand. 

34. Defendants’ actions, as above described, are 
in violation of the requirements of Rule.104 of the NYSE, 

‘were calculated to, and did, maximize the effects of any 

temporary disruption in supply of and conend for shares in 
Skyline Corporation. : 

35. By virtue of the foregoing, plaintiff has 
been damaged by Fried and Fried Company as described in 
Paragraph 26 above. 


COUNT_IV 
36. Plaintiff incorporates by reference herein 
Paragraphs 3 through 35. 
37. Jurisdiction is based upon diversity of 
citizenship and pendent jurisdiction. Venue is proper pur- 
suant to 28 U.S.C. §§1391(b) and (d). 


q 
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38. The aforesaid acts and conduct of defendants 


were negligent and grossly negligent. 
39. By virtue of the foregoing, p.aintiff has 


been damaged as described in Paragraph 26 above. 


WHEREFORE, plaintiff demands judgment against 
defendants, jointly and severally, for all damages sus- 
tained by plaintiff, together with the costs of this action, 


reasonable attorneys fees, and such other and further relief 


as to the Court may seem proper. 


Dated: New York, New York 
January 30, 1976 


Yours, etc., 


é 


MILBERG & werss’ +, / 
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Atcornaye! foe Plaintiff 
One Pennsylvania Plaza 
New York, New York 10001 
(212) 594-5300 
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“UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


"CLYDE H. CUTNER, 


i 73 Civ. 227 (LYM) 
i ~against- 


} 
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ANSWER TO PROPOSED 


ib 
| ALBERT FRIED, JR., ALBERT FRIED & AMENDED COMPLAINT 


CO. and THE NEW YORK STOCK EXCHANGE, 
i INC., 
i 


oe: eee + oo 


yee Defendants. 


| Defendant New York Stock Exchange, Inc. (herein “NYSE°),: 
i >¥ its attorneys, Milbank, Tweed, Hadley & McCloy, for its answer 
ll to the prorssed amended complaint, served on February 3, 1576 

(me chStanding the Court's memorandum and order dated November 


124, 1975): ’ 


1. Denies each and every allegation contained in 

i paragraphs 1, 2. 3 and 4, except admits that jurisdiction ana 

7 Venue are al” .d to exist by virtue of the designated statutes ; 
j, admits that the action purports to be brought under the designated 
i, Statutes and rules and that the matter in controversy exceeds 
$10,000, exclusive of costs and interest. 


i 2- Denies knowledge or information sufficient to forn 
i i 
"'a belief as to the truth of the allegations contained in paragraphs 


s and 6, except admits that Albert Fried, Jr. is a member of the 

| NYSE and a registered “specialist” in Skyline Corporation (herein 
: "Skyline") . 

i 3. Admits that the allegations containe4 in paragraph 
7 provide a partial description of the role of a specialist and 

- Fefers to the Rules of the Board of Directors of the NYSE for a 

: more complete description of a specialist's activities. 


i 104a 
i 4. Denies each and every allegation contained in 


i 
| paragraph &, except admis that Albert Fried ¢ Co. is a stock 


, brokerage firm. 


" §. Denies each ana. ty allegation contained in 


| Paragraph x3. 
U 


6. Admits, on information ana belief, the allegations 
cortainsec in paragraph 12. 

7. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in — 
grapk 13. 

8. Denies each and every lies tdce contained in 
= 14, except admits that ipproxima+ tely 8,100 shares of 


Skyline were traded on the floor of the NYSE on December 22, 1972. 


9. Denies each and every allegation contained in 
I paragraph 15, except admits that a report (or reports) of 
quarterly earnings of Skyline was or were published in one or 
more media shortly after noon on Decenbex 22, 1972, and refers 
to the report (or reports) for the content thereof. 
10. Denies each and every allegation contained in 
Paragraph 16, except admits that the NYSE halted trading in shares’ 
of Skyline at approximately 12:21 P.M. on Necember 22, 1972. 
ll. Denies each and every allegation contained in 
paragraph 17. 
12. Denies each and every allegation contained in 
paragraph 18, except aimits that trading in shares of Skyline was 


eee 8 


not resumed on the floor of the NYSE until 1:10 P.M. on the next 


business day following December 22, i.e., December 26, 1972. 


13. . Denies each and every allegation contained in 
paragraphs 19, 20, 21, 22, 23, 24, 25, 26, 28, 29 and 230. 


* wee@ eer OREN were + + OEte 


14. Danies each and every allegation contained in 
; Daregeaph 33 ant Sers to the Rules of the Board of Directors 


eo 


- 


i 
t 


SEE 


of the NYSE for a full and complete statement of their terms. 


15. Denies each and every allegation contained in’ - 


Paragraphs 34 and 35. 


16. Denies each and every ertesatton contained in 


z 


[Paragraphs 37, 38 and 39, except admits that jurisdiction purports 
| to be based upon diversity of citizenship and pendant jurisdiction 
Jand én venue is eed eda proper pursuant to the statute 


| 4esignatea. 


FIRS™ DEFENSE 


17. The amended complaint was not timely served, as 
required by the Court's memorandum and order dated November 24, 


1975. 


SECOND DEFENSE 


18. Counts I, II and IV fail +9 state a claim upon 


[vinicn reiief can be granted: 


WHEREFORE, defendant New York Stock Exchange, Inc. 
jdemands judgment dismissing the complaint, with costs and dis- 


; bursements and reasonable attorneys’ fees. 


iDated: New York, N.Y. 
February 17, 1976 


MILBANK, TWEED, HADLEY & McCLOY 


Ry ey Gel 
Member of e Firm 


l Chase Manhattan Plaza 
New York, N.Y. 10005 
Attorneys for Defendant 
New York Stock Exchange, Inc. 


‘ UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CLYDE H. CUTNER, 
Plaintiff, 


73 Civ. 227 
~against- (LFM) 


._°* 


ALBERT FRIED, JR. 


ALBERT FRIED & CO. ANSWER TC AMENDED 


COMPLAINT 
and ——— 


THE NEW YORK STOCK EXCHANGE, INC., 


Defendants. 


ALBERT FRIED, JR. and ALBERT FRIED & CO., 
defendants, by their attorneys, Cleary, Gottlieb, Steen & 
Hamilton, answer the amended complaint ("complaint") herein 
(is it be permitted to be filed) as follows: 

1. Admit the existence of the provisions of law 
cited in paragraphs 1 and 2 of the complaint, and deny each 
and every other allegation thereof. 


“2. Admit the allegations of paragraphs 9, 12 and 


31 of the complaint. 

3. Deny knowledge or information sufficient to 
form a belief as to the truth of the allegations of paragraphs 
3, 5 and 13 of the complaint. 

4. Deny each and every allegation of paragraph 4 
of the complaint, except admit that if this Court has juris- 
diction as alleged in pzragraph 1 of the complaint, venue 


would be proper. 


5. Admit the allegations of Paragraph 6 of the 


complaint except deny that Albert Fried, Jr. ("Fried") is 
engaged in business at 91 Hudson Street and the implication 
that Fried is the only person registered with the New York 
Stock Exchange, Inc. ("NYSE") as a Specialist in Skyline 
Corporation ("Skyline") market trading. 

6. Admit the allegations of paragraph 7 of the 
complaint, but only as a general statement and not as a 
legal or complete description of a Specialist. 

7. Admit the allegations of paragraph 8 of the 
complaint, except deny that Albert Fried & Co. ("Frieda 
Company") has its principal Place of business at 91 Hudson 
Street and the implication that the firm, as such, special- 
izes in Skyline market trading on the NYSE. 

8. Admit the allegations of paragraph 10 of the 
complaint, except deny that they constitute a complete des- 
cription of the business of Skyline. 

9. Deny each and every allegation of paragraphs 
11, 17, 19, 20, 21, 22, 23, 24, 25, 26, 28, 29, 30, 34, 35, 
38 and 39 of the complaint. ; 

10. Deny each and every allegation of paragraph 14 
of the complaint except admit that approximately 8,100 
shares of Skyline were trad-a on the floor of the .NYSE on 
December 22, 1972 and allege that the shares were traded in 
a range of $49-7/8 to$47-1/2, which was the price of the 
last trade. 

1l. Deny each and every allegation of paragraph 
15 of the complaint except admit that a report (or reports) 
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' Of quarterly earnings of Skyline was published in one or 
more media shortly after noon on December 22, 1972, and 
refer to the report (or reports) for the content thereof. 


12. Admit that trading in shares of Skyline was 


stopped shortly after noon on December 22, 1972 on the NYSE, . 


and deny each and every other allegation of Paragraph 16. 


13. Admit that trading in shares of Skyline on 
the NYSE was not resumed until 1:10 P.M. on December 26, 1972 
{the next business day following December 22), and deny each 
and every other allegation of paragraph 18 of the complaint. 

14. With respect to the allegations of paragraph 
27 of the complaint, defendants repeat, reallege and incor- 
porate herein by reference their answers to paragraphs 1 
through 25 of the complaint. 

15. With respect to the allegations of paragraph 
32 of the complaint, defendants repeat, reallege and in- 
corporate herein by reference their answers to paracraphs 1 
through 29 of the complaint. 

16. Deny the allegations of paragraph 33 of the 
conplaint and refer instead to the text of Rule 104 of the 
WYSE and to the text of whatever other Rules of the NYSE 
Plaintiff may have reference to for the content thereof. 

17. With respect to the allegations of paragraph 
36 of the complaint, defendants repeat, reallege and in- 
corporate herein by reference their answers to paragraphs 3 
through 35. 

18. With respect to the allegations of paragraph 
37 of the complaint, deny knowledge or information sufficient 


to form a belief as to the existence of diversity of ad creeed 
~ship-or pendent. jurisdiction and deny that venue is proper, 
except admit that if this Court has jurisdiction, 
would be proper. | 


FIRST AFFIRMATIVE DEFENSE 
19. The complaint fails to state a claim against 
Fried or Fried Company upon which relies can be granted. 


SECOND AFFIRMATIVE DEPENSE 


20. Fried and Fried Company acted in good faith 
and in conformity with all applicable Federal laws and rules 
and regulations of the Securities and Exchange Commission 
and the WYSE, and the complained of cessation and re- 


. Venue 


sumption of trading, and all of defendants’ acts related 
thereto, were duly approved by the NYSE and its duly author- 
ized officers and agents in Wri with said in rules 


21. the complaint and the untimely service thereof 
are not in compliance with the order of this Court of 
Movember 25, 1975 and said Pleading is therefore a nullity. 

WHEREFORE, defendants Albert Fried, Jr. and Albert 
Fried & Co. demand judgment dismissing the complaint, 
together with their costs and disbursements. 


Dated: New York, New York 
Pebruary 17, 1976 


Plaintiff's Memorandum of Law 
in Support of Motion for 


Permission to File Amended Complaint 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICY’ OF NEW YORK 


Plaintiff, 73 Civ. 227 (LFM) 


- against - 
ALBERT FRIED, JR., ALBERT FRIED 
& CO., and THE NEW YORK STOCK 
EXCHANGE, INC., 


Defendants. 


MEMORANDUM OF LAW 
IN SUPPORT OF MOTION FOR 


PERMISSION TO FILE AMFNDED COMPLAINT 

In its Memorandum dated November 24, 1975, this 
Court determined that this action should no longer proceed 
as a class action and ordered that plaintiff serve and 
file an Amended Complaint within 20 days striking all class 
action allegations from the Complaint. Counsel for plaintiff 
subsequently considered appealing from the Order decertifying 
the class, and evaluated the status of the case. In the 
course of such evaluation, plaintiff inadvertently failed to 
meet the 20 day time period set forth ia the Court's Order. 

On February 3, 1976 plaintiff served an Amended 
Complaint consistent with the requirements of the Court's 
Order that class action allegations be stricken. The Clerk 
of the Court has, however, refused to file the Amended 
Complaint on the ground that the filing was not made within 
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the 20 day limit. Plaintiff's counsel then sought to obtain 


the consent of defendants to such late filing. Defendants 
refused to consent to the late filing, but nevertheless 
served Answers to the proposed Amended Complaint. 
Defendants have in no way been prejudiced by the 
timing of plaintiff's service of the Amended Complaint and 
the interests of justice support Plaintiff's motion for an 
Order relieving plaintiff from the 20-day time limit in 
the Court's November 24 Memorandum and allowing plainciff 
to file the proposed Amended Complaint. In numerous cases 
the Courts have held that failure to meet a Court-imposed 
deadline should not result in a litigant's loss of his day 
in Court where substantial rights are involved and the 
opposing parties have suffered no prejudice, E.g., Avalon v. 
Greencha Holding Corp., 232 F.2d 129 (2nd Cir. 1956) ; 
Phillips v. Employers Mutual Life Insurance Co., 239 F.2d 


79,80 (fm. 2) (Sth Cir. 1956); McGrath v. Nolan, 83 F.2d 
746,751 (9th Cir. 1936). Thus it is proper for a Court 
to vacate a prior order dismissing an action for failure 
to meet a schedule established by the Court when the 
interests of justice so required. E.g., Cavalliotis:~. 
Salomon, 357 F.2d 157 (2nd Cir. 1966). 


Plaintiff submits thet under the standards set 


forth in the above cases, it is * ppropriate for the Court 


to grant plaintiff's motion for permission to file the 
Amended Complaint. 


CONCLUSION 


In light of the foregoing, plaintiff respectfully 
requests that the Court grant its motion for permission to 
file the Amended Complaint. 

Dated: New York, New York 


March 1 ;. 1976 ~ 
Respectfully submitted, 


New York 10001 
(212) 594-5300 
Attorneys for Plaintiff 


Of Counsel: 


Melvyn I. Weiss 
Jerome M. Congress 


Affidavit of George J. Grumbach, Jr. 
in Opposition to Motion to 


___ File Amended Complaint 


UNITED STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NEW YORK 


CLYDE H. CUTNER, 


Plaintiff, 73 Civ. 227 
(LFM) 


~against- 


ALBERT FRIED, JR., ALBERT FRIED AFFIDAVIT IN OPPOSI- 
& CO. and THE NEW YORK STOCK TION TO MOTION TO 


EXCHANGE, FILE AMENDED COMPLAINT : 
Defendants. $ ; 
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GEORGE J. GRUMBACH, JR., being duly sworn deposes 
and says: 

1. I am a member of Glaiey, Gottlieb, Steen & 
Hamilton, attorneys for Albert Fried, Jr. and Albert Fried 
& Co., defendants in this action. I am familiar with the 
proceedings in this action and submit this affidavit in 
Opposition to plaintiff's motion for an order permitting the 
late filing of an amended complaint. 

2. By Notice of Motion dated July 16, 1975, 
defendants moved to decertify this action as a class action 
on the ground that plaintiff was an inadequate representative 
of the class because of his failure to prosecute the action. 
By endorsed order dated September 29, 1975, this Court denied 
that motion without prejudice to renewal within thirty days 
upon a showing that in the interim plaintiff had failed to 
take steps to prosecute the suit diligently. No such steps 
having been taken within the time allowed by this Court, 
defendants renewed their motion on October 29, 1975. 


3. In its decision and Order dated November 24 i: 


and filed November 25, 1975, this Court granted defendants’ 
renewed motion to decertify the class action. In its memo- 
randum, the Court observed: 

"In fact, plaintiff has done nothing at all to 


prosecute this suit since the class action deter- 
wination was made more than 18 months ago. 
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Thus, miedo we gave plaintiff a second chance 
to proceed with the suit, he has inexcusably 
failed to do so. This failure serves to emphasize 
Plaintiff's total lack of concern with diligent 
prosecution of this zction." (p. 2) 


At the same time, tne Court ordered plainciff to serve and 
file an amended complaint within 20 days, i.e, by December 
15, 1975, deleting class action aliegations. (id., p. 4) 
Until February 3, 1976, plaintiff made no attempt to do so. 

4. Upon receipt of defendants’ renewed motion to 
decertify the action, plaintiff noticed defendants’ deposi- 
tions, its first discovery since interrogatories and a 
document request in March 1973. On November 20, 1975, 
Plaintiff in fact took the deposition of Albert Fried & 
Co. and Albert Fried, Jr., by Albert Fried, Jr. ‘1 date, 
however, plaintiff has not submitted the transcript to Mr. 
‘Pried for his review, correction, signature and notariza- 
tion. The deposition plaintiff noticed Of The New York 
Stock change; Inc. was adjourned without date, and to 
the’ present time, plaintiff has not sought to take that 
deposition. 

5. The only other recent activity whatsoever of 
which I am aware in this case by plaintiff is his counsel's 
request to me in November 1975 to recopy certain documents 
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previously provided to plainciffr years before, which h * 


apparently been misplaced. 

6. In summary, apart from proceedings involving 
class action certification and, subsequently, decerti fication, 
all that plaintiff has done in the prosecution of this 
action has been to serve interrogatories and a Rule 34 re- 
quest three years ago, in March 1973, to take one deposi- 
tion in November 1975 and to have some documents recopied. 

7. In light of plaintiff's continuing failure to 
prosecute this action and his failure to comply with this 
Court's order to file an amended complaint for over two and 
one-half months after the deadline, it is submitted that 
plaintiff's motion to do so now should be denied. 


3 
George J. Grumbach, Jr. 


Sworn to before me 


this 8th day of March, 1976 


Notary Public 
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Defendants' Memorandum 
in Opposition to Plaintiff's Motion 


to File Amended Complaint 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


CLYDE H. CUTNER, 


Plaintiff, 
~against- 73. C. 


ALBERT FRIED, JR., ALBERT FRIED 
& CO., and THE NEW YORK STOCK 
EXCHANGE, INC., 


Defendants. 


DEPENDANTS' MEMORANDUM IN OPPOSITION 
TO PLAINTIFF'S MOTION TO FILE AMENDED 
COMPLAINT 


MILBANK, TWEED, HADLEY & MCCLOY 
1 CHASE MANHATTAN PLaza 
NEW YORK, N. Y. 10005 


2'2- 422-2660 
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UNITED STATES, DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


CLYDE’ H. CUTNER,. 
Plaintiff, 
-against- 


73 Civ. 227 (L.F.M.) 
ALBERT FRIED, JR.,_ ALBERT FRIED 


& CO., and THE NEW YORK STOCK 
EXCHANGE, INC., 


Defendants. 


_ DEFENDANTS' MEMORANDUM IN OPPOSITION 
TO PLAINTIFF'S MOTION TO FILE AMENDED 
COMPLAINT 


A brief review of the course of this litigation, - 


now more than three years old, is found in Affidavit in 


Opposition of George J. Grumbach, Jr., submitted herewith. 


That review puts plaintiff's motion to permit the late 
filing of an amended complaint in proper perspective. 
Plaintiff commenced this action in January, 1973 
and the Court granted class action status in its opinion of 
March 13, 1974 (reported at 373 F.Supp. 4). 
The Court there ordered plaintiff to submit recon- : 


mendations promptly as to the identification of class members 


and the mailing of notice. But plaintiff never complied 


with this order. Instead he let the class action lie 
dormant for eighteen months, during which time there was 
no effort to advance the claims on the merits. 
Defendants' initial motion to “decertify" plaintiff 
as a class representative on the ground of his failure 
adequately to represent the class interests entrusted to 
. him was denied on September 29, 1975 without prejudice to 
menene? MECIER 30 days upon a showing that plaintiff failed 
to take steps to prosecute the suit diligently in the interim. 
When plaintiff failed to comply with this order, this Court 
granted defendants’ renewed motion to decertify rejecting 
the excuse ofiered by plaintiff's counsel that he was unaware of 
the September 29 order. At that point, the Court found that 
Plaintiff's failure to utilize this second chance to proceed . 
was “inexcusable” and "serve[d] to emphasize plaintiff's 
total lack of concern with diligent prosecution of this 
action." Plaintiff and his counsel had demonstrated their 
unwillingness or inability to fulfill their fiduciary duties 
to absent class members, exhibiting "inexcusable neglect 
and delay." 
In its decision on the class action issue, the 
Court directed plaintiff to serve and file an amended complaint 
striking all class action allegations witnain 20 days. Yet 
Plaintiff failed to accomplish this routine task for 71 days. 
The Clerk rejected plaintiff's attempted filing as untimely. 
Plaintiff once again is before the Court to excuse 


his astonishing indifference to the Court's order (for which 


the only explanation is “inadvertence") requesting another 


opportunity to file an amended complaint. 


PLAINTIFF'S MOTION 
SHOULD BE DENIED 


Rule 15(a) of the Federal Rules provides that 
leave to amend a pleading is to be freely given “when justice 
so requires." But it is well established that undue delay 


is a valid ground for denying leave to amend. See Vine v. 


denied, 389 U.S. 970 (1967); Stiegele v. J.M. Moore Import- 
Export Co., 312 F.2d 588, 593-95 (2d Cir. 1963). And, many 


cases demonstrate that a litigant who engages in a course 


Beneficial Finance Co., 374 F.2d 627, 637 (2d Cir.), cert. 


of long and neglectful procrastination will not be permitted 
to go forward forever even absent any showing of actual 
prejudice to the adversary. See, e.g., Theadoropoulos v. 
Thompson-Starrett Co., 418 F.2d 350, 353-54 (2d Cir. 1969), 
cert. denied, 398 U.S. 905 (1970); West v. Gilbert, 361 F.2a 
314 (2d Cir.), cert denied, 385 U.S. 919 (1966); Klein v. 
Spear, Leeds & Kellogg, 65 F.R.D. 406, 409 (S.D.N.Y. 1974). 
As the Court of Appeals remarked in West v. Gilbert, supra, 
361 F.2d at 316, where it affirmed a sua sponte dismissal 
for failure to prosecute, after substantial discovery, a 
case about as stale as this one: "The Court has frequently : 
upheld the District Courts in their efforts to control the 
movement of the great volume of litigation on their calendars." 


The matter is left to the District Court's discretion, Link v. 


Wabash R.R., 370 U.S. 626 (1962); Theilmann v. Rutland 
Hospital, Inc., 455 F.2d 853, 855 (24 Cir. 1972), and the 


“operative condition" is lack of due diligence on plain- 


tiff's part, not a showing of prejudice ‘to the. defundant, 
Klein v- Spear, Leeds & Kellogg, supra, 65 F.R.D. at 410. 

| In John Birch Society v. National Broadcasting Co., 
_. 377 F.2d 194, 198 (24 Cir. 1967), the district court dismissed 
a libel complaint for want of a proper allegation of subject 
matter jurisdiction but granted plaintiff twenty days to file 
an amended complaint curing this deficiency. No amendment 
was offered nor was any application for an extension made within 
the period, and a week later the complaint was finally dismissed. 
Three weeks thereafter, plaintiff offered an amendment seeking 
to excuse it ntimeliness by reason of an alleged delay in 
the mail. Because no legitimate excuse for the delay was 
forthcoming, the Court of Appeals held that the district court 
did not abuse its discretion in denying leave to amend. 

This failure to comply with a court-imposed time 

limit for amendment of pleadings has often led to striking 
of the complaint and dismissal. See,-Agnew v. Moody, 330 F.2d 
868 (9th Cir.), cert. denied, 379 U.S. 867 (1964) (civil rights 
Plaintiff ordered to replead within twenty days; Trial Court's 
‘Sua sponte dismissal after passage of two and a half months 
was not an abuse of discretion); Thompson v. Johnson, 253 


F.2d 43 (D.C.Cir. 1958); Weiner v. City & County of Philadelohia, 
184 F.Supp. 795 (E.D.Pa. 1960) (civil rights plaintiff ordered 


to post security for costs within twenty days in default of 


which action would be dismissed; plaintiff missed the deadline 
and defendant's subsequent motion to dismiss was granted). 


CONCLUSION 
Plaintiff's motion should be denied and the action 
should accordingly be dismissed far failure to prosecute and 
"to comply with the order of this Court pursuant to Rule 41(b) 
Qf the Federal Rules. | 
. Respectfully submitted, 
MILBANK, TWEED, HADLEY & McCLOY 
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(A Member of the Firm) 
1 Chase Manhattan Plaza 
New York, N.¥. 10005 
Attorneys for Defendant 
New York Stock Exchange, Inc. 


‘CLEARY, GOTTLIEB, STEEN & HAMILTON | 


1 State Street Plaza 
New York, N.Y. 10004 
Attorneys for Defendants 
Albert Fried, Jr. and 

Albert Fried & Co. 


Dated: March 9, 1976 


Opinion and Order Denying Motion 
to File Amended Complaint and 
Dismissing Action with Prejudice 
for Failure to Prosecute and to 


Comply with Court's Order 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Seer er ewe owoeoononu mo SOP mmnmawy 


CLYDE H. CUTNER, : 


73 Civ. 227-LFM 
. Plaintifeé, 


OPINION 
_ *against- Ni 


ALBERT FRIED, JR., ALBERT 
FRIED & CO., and THE NEW YORK 
STOCK EXCHANGE, INC., 


Defendants. 


Milberg & Weiss 
Attorneys for Plaintiff 
One Pennsylvania Avenue 
New York, N.Y. 10001 
By: Melvyn I. Weiss and Jerone 
M. Congress, Esqs. 


Cleary, Gottlieb, Steen & Hamilton 
Attorneys for the Fried defendants, 
One State Street Plaza 
New York, N.Y. 10004 

By: George J. Grumbach, Jr., Esq. 


Milbank, Tweed, Hadley & McCloy 
Attorneys for The New York Stock 
Exchange, Inc. 
One Chase Manhattan Plaza 
New York, N.Y. 10005 
By: Briscoe R. Smith, Esq. 


MacMAHON, District Judge. 


Plaintiff, Clyde H, Cutner, moves for an order 
permitting the late filing of. an amended complaint in 
this action charging defendants with violations of the 
securities laws, The motion is denied and the action 
is dismissed with prejudice, pursuant to Rule 41(b), Fed. 
R.Civ.P., for failure to prosecute and to comply with the 
order of this court, 


This action was originally commenced by the 
filing of a complaint on January 12, 1973, more than 
three years ago. The complaint, in the form of a class 


Pb «ARs ae- 90 


action, alleged various violations of the securities 


laws in connection with the Suspension in trading by 


| 
! 
i 
7 
| 


defendants of the stock of Skyline Corporation in De- 
| cember 1972, 


Plaintiff moved for an order, pursuant to 


Ob eines Reem ee tw 0 heehee 


Rule 23, Fed.R.Civ.P., certifying this action as a 
class action, which was granted in an opinion dated 
March 13, 1974. On April 8, 1974, we approved a form 
of notice to be given to class members and ordered that 
plaintiff "promplty submit to the Court recommendations 
regarding the method by which class members shall be 
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identified: and the mailing of notice effectuated." No 


such recommendations were submitted and plaintiff did 


nothing to prosecute the suit for more than a year. 


Defendants moved, in July 1975, to decertify 
the class because of plaintiff's failure to proceed, 
Mindful that our primary duty was to protect the absent 
class members, we denied defendants' motion by order 
dated September 29, 1975 "without prejudice to renewal 
within 30 days upon a showing that, in the interin, 
plaintiff has failed to take steps to prosecute this 
suit diligently." 


Plaintiff inexcusably failed to take advan- 
tage of this opportunity, and defendants renewed their 
motion, It became obvious to us that plaintiff was un- 
fit to represent the members of the class, and on Novenm- 
ber 24, 1975 we filed a memorandum-decision and order 
decertifying this suit as a class action, citing"plain- 
tiff's total lack of concern with the diligent prosecu- 
tion of this action." Plaintiff was directed in that 
order to serve and file an amended complaint within 
20 days, striking all class allegations, so that the 


suit could continue solely on his own behalf. 
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Plaintiff failed co comply with the time limirc 
imposed. Rather, he attempted to file his amended con- 
Plaint on February 3, 1976, more than two months after 
the November 24, 1975 order, but the Clerk justifiably 
refused to accept it as untimely. This resulted in the 
present motion, made March 2, 1976. 


On oral argument of this motion, plaintiff's 
counsel was unable to offer any reasonable excuse for 
the flagrant neglect to comply with our order. It was 
asserted that plaintiff and his counsel had Sontenp lated 
an appeal from the decertification of the class, and that 

the 20-day deadline was simply missed by "inadvertence," 
Thus, we are faced with an action, now pending more than 
40 months, which is still in the pleading stages, due 
solely to plaintiff's inexcusable failure diligently to 
prosecute his claims and to comply with the duly issued 
orders of the court. 


Mr. Justice Harlan, in Link v. Wabash R.R., 
370 U.S. 626, 629-630 (1962), stated: 


“The authority of a federal trial 
court to dismiss a plaintiff's action 
with prejudice because of his failure 
to prosecute cannot seriously be 
docbted. The power to invoke this 
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' sanction is “ecessary in order to 
prevent undue delays in the dis- 
position of pending cases and to 
avoid congestion in the calendars 
of the District Courts, The power 
is of ancient origin, having its 
roots in judgments of nonsult and 
Ron prosequitur entered at common 

aw. . . and dismissals for want 
of prosecution of bills of equity 
ee « »” (Footnotes omitted.) 
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Rule 41(b), Fed.R.Civ.P., recognizes the power 
of the trial court to dismiss an action for "failure of 
the plaintiff to prosecute or to comply with these rules 


or any order of court, - -" Such dismissal may occur 


either on motion of defendant or by the court sua sponte 
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and of commicces to the sound discretion of the trial 
court, 


There are many examples of the exercise of this 


power, In Theodoropoulos v, Thompson-Starrett Co, 4.18 
F.2d 350 (2d Cir. 1969), cert. denied, 398 U.S, 905: (1970), 
Plaintiff, who had received an extension of time to file 

a note of issue, allowed the period to lapse, resulting 

in a dismissal of his complaint. The trial court vacated 
this dismissal on plaintiff's motion on condition that 
Plaintiff file a note of issue within 15 days. Again, 


Plaintiff permitted the time to lapse, and again the 


ae 


complaint was dismissed. Our Court of Appeals affirmed 


the dismissal, finding that the trial court had not ab- 
used its discretion and that it was a clear case of in- 
excusable negletr. 


The same considerations apply in the present ; 
case. Our order directing the filing of the amended 
complaint within 20 days was clear and unequivocal. 
Plaintiff cannot claim sia Pe pg unaware of the ord- 


er, as his counsel admits lm, appeal was contemplated. 
Nor did he make any request for an extension. of time 
before the period had expired. And the record of this 
case, as noted above, demonstrates that plaintiff has 
been ‘guilty of protracted delay occasioned only by his 


own inexcusable neglect. 


Plaintiff asserts, however, that he should, 
nonetheless, be permitted to file his amended complaint 
since the defendants have sot been prejudiced. Even if 
true, this assertion is unpersuasive since "/t7he oper- 
ative condition of the Rule /Z1(b)/ is lack of due dil- 
igence on the part of the plaintiff--not a ree by 
the defendant that it will be prejudiced. .. ." 


‘ 
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A trial judge is entrusted by the public with 
the duty to see to the disposition of cases as Promptly 
as the particular circumstances allow. To permit plain- 
tiff co file sie amended complaint when it Pleases him 
to do so, especially in light of his unexcused noncom- 
Pliance with the order of this court and the overall 
history of this action, would violate the public crust 
that we bear. 


If litigants and their cour.se1 do not heed the 
orders of the court, which are intended to facilitate 
the prompt and orderly disposition of civil cases, con- 
gested chaos in the court's calendar is the inevitable 
result. This chaos wi.: wecessarily affect the court's 
ability to control both its civil, and, more important- 
ly, its criminal calendar, Rule 50(b) of the Federal 
Rules of Criminal Procedure, the Speedy Trial Act (18 
U.S.C. §§ 3161 et seq.), and the Plan for Achieving 
Prompt Disposition of Criminal Cases of the Southern 
District, superimpose deadlines in all criminal cases, 
deadlines that cannot be met if the court's attempts 


to keep its civil cases on an orderly schedule are 


frustrated. It is high time that litigants and mem- 


bers of the bar learn that busy trial courts responsible 


_ for the dispesiction of hundreds of cases do not issue 
orders for no purpose and that litigants who inexcus- 
_ ably disregar2 those orders must. suffer the just con- 


sequences of their conduct. 


Accordingly, plaintiff's motion for an order 
permitting the late filing of an amended complaint is 
denied. The action is hereby a4 sutesad with prejudice, 
pursuant to Rule 41(b), Fed.R.Civ.P., for failure to 


prosecute and to comply with the order of this court. 
So ordered. 


Dated: New York, N. Y. 
June /¥ , 1976 


4 Wy 


United States District Judge 
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Cutner v. Fried 73 Civ. 227-LFM 
FOOTNOTES 


Link v. Wabash R.R., 370 U.S. 626 (1962). 


See Link v. Wabash R.R., supra, 370 U.S. at 633; 
Theilmann v. Rutland Hospital, imc., 455 F.2d 853, 
355 (2d Cir. 19772); Theotcro oulos v. Thompson- 
Starrett Co., 418 F.2d 350 Ud Cis. 1969), cert. 
denied, 306 U.S. 905 (1970); 5 J. Moore, Federal 
Practice para. 41.11 at 1125 (2d ed. 1976). 


We customarily state the overall disposition of 
a motion and all directions to counsel in the final 
paragraph of our memorandum-decisions to prevent auy 
confusion as to what has been decided and what the 
parties are required to do. This was true of our 
November 24, 1975 order. 


Klein v. Spear, Leeds & Kellogg, 65 F.R.D. 406, 
410 (S.D.N.Y. 1974). See also Theodoropoulos v. 


Thompson-Starrett Co., supra, 418 F.2d at : 
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STATE OF NEW YORK ) 
COUNTY OF NEW york} i 

MICHAEL SYLVESTER, being duly sworn, deposes 
and says: 

That deponent is not a party to the action; is 
over the age of 18 years and resides at 621 Garner Place, 
East Meadow, New York. 

That on the 9th day of September, 1976, deponent 


served the within Joint Appendix on the attorneys listed 


below by leaving a true copy thereof with the receptionist 


at each said firm: 


Cleary Gottlieb Steen & Hamilton 
Attorneys for Defendant-Appellees 

Albert Fried, Jr. and Albert Fried & Co. 
One State Street Plaza 
New York, New York 10004 


Milbank Tweed Hadley & McCloy 

Attorneys for Defendant-Appellees 
The New York Stock Exchange 

One Chase Manhattan Plaza 

New York, New York 10005 


% 


Sworn to before me this 
9th day of September, 1976 


ye Ps 


